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HH Judge Simon Brown QC 

 

 ‘Only I can tell you the future before it even happens. Everything I plan 

will come to pass, for I do whatever I wish.’ Isaiah 46:10 

  
 



Concept 

• ‘Costs management- a form of project management’ Jackson Ch. 48  Ch.3.13 &14 

 “Predictability and Budgeting” (2004) Professor John Peysner sought to introduce the 
concept of project management into the litigation arena.  

 

• Project management involved a defined project and the teamwork necessary 

• to achieve the project.  

• A “project” was a defined task with a beginning and an end, made up of a series of 
separate activities, each of which absorbs time and money, but which can occur in 
parallel or subsequently.  

• The creation of project management tools for the litigation project did not need to be 
highly technical.  

• The key was to break down the steps (phases) in the project attaching a price or 
cost to the step by using average hours from a database, multiplied by an 
appropriate fee earner rate.  

• Modern case management systems produce this type of information automatically.  

• Steps (phases) could then be aggregated to produce a complete schedule.  

• At the end one would be left with a costed overall project plan. 



Project Manager 

 

 

• Overall management, but he or she is seldom directly involved with 
the activities that actually produce the end result.  

• Overseeing any associated products and services, project tools and 
techniques to help ensure good practices.  

• Recruiting and building the project team. 

• Making projections about the project's risks and uncertainties.  

• Managing relationships and personalities. 

• Ensuring teams work, plan, collaborate and communicate well 
together. 

• Making sure team members feel valued, recognizing and praising 
superior work, and maintaining a quality working environment for all 
team members will aid in this human management effort. 



Quantity Surveyor 

 

• Managing all costs relating to the project, from the initial 
calculations to the final figures. 

• Minimising the costs of the project and enhancing value 
for money, while still achieving the required standards 
and quality.  

• Involvement in the project from the start, preparing 
estimates and costs of the work. 

• Keeping track and reporting of any likely variations to the 
budget during the project 

• Job title may also be referred to as a cost consultant or 
commercial manager. 



Project management duties 

• Duty of the parties 
– CPR 1.3 The parties are required to help the court to further the overriding objective: 

– i.e. dealing with cases ‘justly and at proportionate cost’: 
• Equal footing;  

• Saving expense 

• Proportionate 

• Expeditiously and fairly 

• Appropriate share of court’s resources 

• Enforcing compliance with rules, PD and Orders 

 

• Court’s duty to manage cases 
– CPR 1.4 (1) The court must further the overriding objective by actively managing cases. 

–  (2) Active case management [‘ACM’] includes – 

 

(a) encouraging the parties to co-operate with each other in the conduct of the proceedings; 

(b) identifying the issues at an early stage; 

(c) deciding promptly which issues need full investigation and trial and accordingly disposing 
summarily of the others; 

(d) deciding the order in which issues are to be resolved; 

(g) fixing timetables or otherwise controlling the progress of the case; 

(h) considering whether the likely benefits of taking a particular step justify the cost of taking it; 

(k) making use of technology; and 

(l) giving directions to ensure that the trial of a case proceeds quickly and efficiently. 



Project management powers 

CPR 3.1 … the court may (2)  

 
(i) direct a separate trial of any issue; 

(j) decide the order in which issues are to be tried; 

(k) exclude an issue from consideration; 

(l) dismiss or give judgment on a claim after a decision on a preliminary issue; 

(ll) order any party to file and exchange a costs budget; 

(m) take any other step or make any other order for the purpose of managing the case and furthering the 
overriding objective. 

 

(3) When the court makes an order, it may – 

 (a) make it subject to conditions, including a condition to pay a sum of money into court; and 

 (b) specify the consequence of failure to comply with the order or a condition. 

 

(5) The court may order a party to pay a sum of money into court if that party has, without good 
reason, failed to comply with a rule, practice direction or a relevant pre-action protocol. 

 

(6) When exercising its power under paragraph (5) the court must have regard to – 

 (a) the amount in dispute; and 

 (b) the costs which the parties have incurred or which they may incur. 



CMC file: 11 sections 

 

• Contact details 

• Claim form 

• Statements of case  

• Orders already made  

• Case management information sheets  

• Disclosure Reports 

• Electronic Disclosure Questionnaires  

• Draft List of issues to be tried 

• Draft composite proposed Directions 

• Costs Budgets using prescribed Form following Guidance Notes 
on Precedent H 

• Statement indicating the extent to which budgets are agreed or 
not agreed  



Litigation Project Management 

– Dual purpose: ‘The court should manage both the steps to be taken and the 
costs to be incurred by the parties to any proceedings so as to further the 
overriding objective’ CPR 3.11 to 3.18 and PD3E 

 

– Iron triangles 

 
• Time 

• Scope  

• Resources 

    

v. 

 
 

• Time 

• Cost 

• Quality 

 
Mantra “better is the enemy of good”: 

 The difference in terms of cost and time in improving a document from 90% to 95% perfect is often not justified. 

 



Strategy & tactics 

 

 

‘The general who wins a battle makes many 

calculations in his temple ere the battle is 

fought. The general who loses a battle 

makes but few calculations beforehand.’ 
      Sun Tzu, the Art of War 

 

 

 



Case Project Management: 8 steps 

– Scoping  
• Working out 

– what the client wants 

– What the client needs  

– What lawyers can deliver 

– Strategy 
• Developing the strategy 

– What needs to be done; and 

– How 

– Roadmapping 
• Creating the roadmap 

– Creating your teams  

– Assigning tasks 

– Risk managing 
• Identifying risks and gaps; and 

• Planning how to deal with the major ones 

– Budgeting 
• Establishing the budget 

– Price the work; 

– Taking risks and contingencies into account 

– Managing 
• Manage the project 

– Time 

– Quality & 

– To budget 

– Modifying 
• Identify and negotiate changes in scope 

– Reviewing 
• Lessons learned 



Scope 

   “There are not more than five musical notes, yet the 
combinations of these five give rise to more melodies 
than can ever be heard.  
 
There are not more than five primary colours, yet in 
combination 
they produce more hues than can ever been seen. 
 
There are not more than five cardinal tastes, yet 
combinations of 
them yield more flavours than can ever be tasted.”  
― Sun Tzu, The Art of War 

 



Issues x 5 

– Parties 

» Identification 

» Personal or Corporate 

– Duties 

» Statute 

» Regulation 

» Contract 

  Written 

  Oral 

» Tort 

  Standards 

» Trust 

– Breach 

» Who  

» How 

» What 

» When  

» Where 

– Causation 

» Cause 

» Effect 

– Damage 

» Damages 

» Injury 



Focus & simplicity 



Planning 

– Collect  

– Sort  

– Sift 

• Important 

• Relevant 

• Irrelevant 

– Order 

• Trumps 

• Winners 

• No hopers 

• Losers 

 



Methods 

• Technology 

• Manual 
– Rates 

• Level 

• Region 

– Numbers 

• Costs 
– Budgeting and control 

• Form H and J Codes 

– Proportionate 

– Reasonable 

– Not necessary 

 
 

 

 
 



Budgets: checklist 

• Form H  
– PD compliant (3E PD 1) 

– verified by statement of truth (Practice Direction 22) by senior legal 
representative 

• File & exchange 
– Date specified in AQ Notice (CPR 26.3(1)) or  

– 7 days before CMC (CPR 3.13) 

– Failure = budget comprising only ‘applicable court fees’ (CPR 3.14) 

• Costs of preparation of budgets within allowance (3E PD. 2.2) 

• C&CMO (CPR 3.15) and (3E PD.2) 
– Agreed & recorded (CPR 3.15(2)(a) and 3E PD.2.4) 

– Revised & approved (CPR 3.15(2)(b) & 3E PD 2.3) 

– 10 ‘phases’ & contingencies 

– ‘To be incurred’ (CPR 3.15) cp ‘incurred’ 

– Revisions   



Evidence: phases 

• Documents 

– e-disclosure 

– paper disclosure 

• Witnesses 

– statements 

• Experts 

– reports 



EDRM 



Disclosure: checklist 

• Disclosure Report (N263) filed not less than 14 days 
prior to CMC (31.5(3) 
– Describing what documents exist, or may exist, that may be, 

relevant (31.5(3)(a)  

– Describing the location of the documents (31.5(3)(b) 

– Describing how electronic documents are stored (31.5(3)(c) 

– Estimate of costs of disclosure (31(5)(3)(d) 

– Form of disclosure sought under 31.5(7) &(8): (31.5(3)(e) 

– e-Disclosure Questionnaires (N264) filed with Report? (31(5(4)) 

• Confirmation by parties of disclosure discussion filed 
(31(5)(5) 
– Disclosure sought by Claimant 

– Disclosure sought by Defendant 

– Disclosure sought by Third Party 



Disclosure order 

(7) At the first or any subsequent case management conference, the court will 
decide, having regard to the overriding objective and the need to limit 
disclosure to that which is necessary to deal with the case justly, which of 
the following orders to make in relation to disclosure—  

 

(a) an order dispensing with disclosure; 

(b) an order that a party disclose the documents on which it relies, and at the 
same time  request any specific disclosure it requires from any other party; 

(c) an order that directs, where practicable, the disclosure to be given by each 
party on an issue by issue basis; 

(d) an order that each party disclose any documents which it is reasonable to 
suppose may contain information which enables that party to advance its 
own case or to damage that of any other party, or which leads to an enquiry 
which has either of those consequences (Peruvian Guano);  

(e) an order that a party give standard disclosure; 

(f) any other order in relation to disclosure that the court considers appropriate.  



Witness statements: checklist 

• Limit (CPR 32.2)  

‘(3) The court may give directions— 

(a) identifying or limiting the issues to which 

factual evidence may be directed; 

   (b) identifying the witnesses who may be called 

or whose evidence may be read; or 

   (c) limiting the length or format of witness 

statements’. 



Experts: checklist 

• Restriction (CPR 35.1) 
‘Expert evidence shall be restricted to that which is reasonably required to 

resolve the proceedings.  

 

• Estimates (35.4) 

   (1) No party may call an expert or put in evidence an expert’s 
 report without the court’s permission. 
(2) When parties apply for permission they must provide an estimate of 

the costs of the proposed expert evidence and identify – 

 (a) the field in which expert evidence is required and the issues which 
the expert evidence will address; and 

 (b) where practicable, the name of the proposed expert. 

(3) If permission is granted it shall be in relation only to the expert named 
or the field identified under paragraph (2). The order granting 
permission may specify the issues which the expert evidence should 
address. 

 



Trial preparation: technology 

• Paper 
– 45 lever arch folders of 17,000 pages each user 

– 8 copies x 45 folders = 360 lever arch files 

– Cost of printing one lever arch folder: £60 

– Total printing cost: 360 x £60 = £21,600 

– Paralegal/juniors three weeks to collate, sort, print and copy paper: 180 hours 
@£138 per hour = £24,840 

 TOTAL £46,440. 

  

• Electronic  
– Electronic bundling 17,000 pages @ 20pence per scanned page = £3,400 

– Collating, scanning, loading and indexing time of paralegal/junior @ 80% 
reduction in time @£138 per hour = £4,968. 
.  http://www.thelawyer.com/briefings/paper-bundles-in-litigation-it-doesnt-have-
to-be-this-way/3023495.article.  

 TOTAL £8,368. 

 

• SAVING £38,072 (82%) 
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Trial: technology 

• Paper 
– Resourcing: 360 files that have to be portered about daily by 

clerks and court staff and held in court large enough to cope with 
carousels etc 

– Time: 15 seconds to find page from carousel retrieval; 10 
seconds for everyone to find page in file out.   

 

• Electronic 
– Resourcing: Accessible anywhere 24/7 on-line via wi-fi or offline 

using app. Search, annotation, bookmark, hyperlink, 
commentary, copy and  summary facilities etc. 

– Time: 1 second to tap on tablet using ‘directed display’.  

• SAVING in time, £££ and resources 



Trial 

• Manning 

• Fees 

– Advocates 

– Litigation support 



Contingencies: costed 

• Steps 

• Applications 

– Amendments 

– Summary judgment/strike out 

– Specific disclosure 

– Injunctions 

– AO reasonably to be anticipated [3EPD.2.9] 

 



Costs: basis of assessment 
CPR 44 

• a) standard basis – 

– (i) proportionately and reasonably incurred; or 

– (ii) proportionate and reasonable in amount,  

or 

• (b) indemnity basis – 

– (i) unreasonably incurred; or 

– (ii) unreasonable in amount. 



Costs: Standard 

Where the amount of costs is to be assessed on 

the standard basis, the court will – 

– (a) only allow costs which are proportionate to the 

matters in issue. Costs which are disproportionate in 

amount may be disallowed or reduced even if they 

were reasonably or necessarily incurred; and 

– (b) resolve any doubt which it may have as to whether 

costs were reasonably and proportionately incurred or 

were reasonable and proportionate in amount in 

favour of the paying party. 



Costs: indemnity 

• Where the amount of costs is to be 

assessed on the indemnity basis, the court 

will resolve any doubt which it may have 

as to whether costs were reasonably 

incurred or were reasonable in amount in 

favour of the receiving party. 

• No proportionality 



Proportionality 
CPR 44.4 (5) 

• Standard not indemnity 

• Costs incurred are proportionate if they bear a 
‘reasonable relationship’ to – 
– (a) the sums in issue in the proceedings; 

– (b) the value of any non-monetary relief in issue in the 
proceedings; 

– (c) the complexity of the litigation; 

– (d) any additional work generated by the conduct of 
the paying party; and 

– (e) any wider factors involved in the proceedings, 
such as reputation or public importance. 



Costs: factors CPR 44.4 

The court will also have regard to – 

 (a) the conduct of all the parties, including in particular – 
– (i) conduct before, as well as during, the proceedings; and 

– (ii) the efforts made, if any, before and during the proceedings in order 
to try to resolve the dispute; 

 (b) the amount or value of any money or property involved; 

 (c) the importance of the matter to all the parties; 

 (d) the particular complexity of the matter or the difficulty or novelty 
of the questions raised; 

 (e) the skill, effort, specialised knowledge and responsibility 
involved; 

 (f) the time spent on the case; 

 (g) the place where and the circumstances in which work or any part 
of it was done; and 

 (h) the receiving party’s last approved or agreed budget. 



CMO: Standard costs CPR 3.18 

In any case where a costs management order has 

been made, when assessing costs on the 

standard basis, the court will – 

 (a) have regard to the receiving party’s last 

approved or agreed budget for each phase of 

the proceedings; and 

 (b) not depart from such approved or agreed 

budget unless satisfied that there is ‘good 

reason’ to do so. 



Cases 

• Excelerate Technology Ltd v. Cumberbatch & Osmond 

[2015] EWHC 204  

• Intercity Telecom Ltd v. Solanki [2015] EWHC B3 

– 90% of budgeted costs recovered by successful party at end of 

trial 

 

• CIP Properties Ltd v. Galliford Try Infrastructure anor 

[2015] EWHC 481 

– I day CCMC hearing 

 



Risks and rewards “The end of THE END is the best place 

to begin THE END, because if you read THE END from the beginning of the beginning of 

THE END to the end of the end of THE END, you will arrive at the end.” Lemony Snicket,  

• Accurate and controlled budgets  

– Substantial standard costs recovery at end of 
trial 

– No delay and added costs of detailed 
assessment 

• Poor conduct by paying party 

– Indemnity costs 

– No proportionality or budgetary restraints 

– Burden of showing unreasonableness 

 


