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Defendants
___________________________
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___________________________
A)

Introduction

1.

This is my reserved judgment after a telephone hearing on 5 th September
2017. This case concerns the costs consequences of a Defendant accepting
a Claimant’s Part 36 Offer out of time in a Fast Track case which has exited
the Road Traffic Portal, normally governed by a Fixed Costs under CPR 45. In
a nutshell, the Claimant was injured in a road traffic accident on 24 th April
2014 (albeit in unusual circumstances). His solicitors notified a claim under
the RTA Portal on 11th March 2015, and as liability was denied, the case left
the Portal. The claim was issued on 25th March 2016. On 17th November 2016
the Claimant made a Part 36 offer of £7,500, the relevant period expired on
8th December 2016, by which time – on 5th December 2016 - the case was
listed for trial on 10th April 2017. On 3rd April 2017, the Defendant accepted
the offer.

2.

The Defendant’s position, argued by Ms Culley, is that Fixed Costs under
CPR 45.29C apply as there is no exception for this scenario, reflecting the
‘swings and roundabouts’ approach of CPR 45 Section IIIA. The Claimant’s
position, argued by Mr James, is that assessed costs (indeed on the
indemnity basis) are recoverable in three independent ways: (i) as a Part 36
Offer was accepted out of time under CPR 36.13 and CPR 36.20; (ii) for the
Defendant’s

‘conduct’

under

CPR

44.2;

and

(iii)

as

‘exceptional

circumstances’ under CPR 45.29J. I shall first consider the facts, then the
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Defendant’s conduct and whether that would justify indemnity costs, and then
those three arguments in reverse order.

B)

The Facts

3.

The Claimant is an Iranian Kurd Refugee, having been granted asylum on 8th
September 2014. However, on the 24th April 2014, he entered the United
Kingdom in a clandestine manner (which the Defendant pleaded was
unlawful) stowed away on a lorry, Registration No 6U35810. On 24th April
2014 at 7am when stowed away in that lorry on the M25, the Claimant broke
his leg when the First Defendant’s lorry Registration No GF61 LHC (insured
by the Second Defendant) drove into the back of the lorry where the Claimant
was hiding.

4.

After the claim was notified on the Portal on 11th March 2015, liability was
denied, but on 16th November 2015, the Defendants did make a Part 36 Offer
of £2,500. However, whilst the Defendants plainly thought there was some
litigation risk, in making that offer, three potential arguments were raised:
4.1

Firstly, it was argued that the Claimant had voluntarily consented to the
risk of injury (in the Latin phrase ‘Volenti Non Fit Injuria’) relying on
Morris v Murray [1991] 2 QB 6 (CA), a case where the claimant and his
companion were drinking all afternoon, but decided to go flying in a
plane piloted by the drunken companion, which predictably crashed
causing injury to the claimant, whose claim was barred by the ‘consent’
defence.

4.2

Secondly, it was argued that the Claimant’s decision to stow away in
the lorry meant that whilst his injury may not have occurred but for the
negligence of the Defendant, it occurred due to the (contended)
criminal act of the Claimant, and so was barred by the illegality defence
(in the Latin phrase ‘Ex Turpi Causa Non Oritur Actio’) relying on
Vellino v Chief Constable Greater Manchester [2002] 1 WLR 218 (CA)
where a claim for injuries sustained by someone escaping from lawful
arrest by jumping from a window was barred by the illegality defence.
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4.3

Thirdly, the specific claim for a ‘Smith v Manchester’ claim for loss of
earning capacity was refuted using the illegality defence in a more
specific way: that the Claimant had no right to work at the time.

It seems to me that the third point is obviously unanswerable, but I shall have
to return to the first two arguments later on. The Claimant did not answer
these arguments, but just made a Part 36 Offer of £15,000 on 24th November
2015.
5.

Perhaps unsurprisingly given how far the parties were apart, the claim did not
settle and the Claim was issued on 25th March 2016. The Claimant’s
Particulars of Claim dated 18th March 2016 pleaded a personal injury claim in
orthodox terms – that the Claimant was a ‘passenger’ in the lorry, that the
collision and injury was caused by the negligence of the First Defendant’s
lorry in driving into the back of the Claimant’s lorry, for which it and the
Second Defendant as insurer under the EC (Rights against Insurers) Regs
2002 were liable; and that as a consequence of the collision, the Claimant had
fractured his left femur.

6.

The Defendants’ Defence dated 27th June 2016 admits that the First
Defendant’s lorry collided with the rear of the lorry containing the Claimant.
However, it denied liability on a number of grounds. One was that the
Claimant’s lorry was itself reacting to the driver of the vehicle in front of it
losing control which was negligent, or that the Claimant’s lorry’s driver was
negligent. Another was that the Claimant was put to proof on causation of
where and how the injury occurred given that he had been hiding in the lorry
surrounded by cotton rolls for some time. Another was that by so hiding, the
Claimant voluntarily assumed the risk of injury and so was not a ‘passenger’
of the lorry when he stowed away without the knowledge of the lorry driver, or
at least was contributorily negligent – the ‘consent’ defence following Morris.
Finally, the illegality defence cited Joyce v O’Brien [2014] 1 WLR 70 (CA),
where it was held that a Claimant injured by the dangerous driving of his cooffender in the course of their joint enterprise theft and getaway could not
recover damages. Likewise, the Defence in the present case argued that the
Claimant’s injury was caused by his ‘criminal enterprise’ to enter the UK

3

unlawfully, as it was pleaded at paragraph 11 of the Defence (drawn from
paragraph 29 of Joyce):
“The Defendant would aver that in this instance the criminal enterprise
of the Claimant to illegally enter the United Kingdom was such that it
was foreseeable that the Claimant may be subject to unusual or
increased risks of harm as a consequence of the activities of the
Claimant in pursuance of his criminal objectives, and the risk
materialises, the injury can properly be said to be caused by the
criminal act of the Claimant even if it resulted from the negligent or
intentional act of another party.”
7.

However, the Defence did not specify what was alleged to be the ‘criminal
enterprise’ – i.e. the criminal offence, and the Claimant asked questions about
that under CPR 18 on 14th July 2016. On 8th August 2016, the Claimant also
made a further – and perhaps given the litigation risk on the issues in the
Defence, more realistic – Part 36 Offer of £10,000, which was not responded
to by the Defendants. At an Allocation Hearing before DDJ Wooderson on 14th
November, the Defendants were given permission to rely on an amended
Defence and ordered to answer the Part 18 questions by 5th December 2016.

8.

Shortly after that hearing, on 17th November 2016, the Claimant made his final
Part 36 Offer of £7,500, the relevant period for which expired on 8th December
2016. On that date (and so after the time for the Defendants to answer the
Part 18 questions had passed), the Claimant chased a response to the offer
from the Defendant, and pointed out that the hearing fee was payable on 29th
December 2016. The Claimant’s solicitor Mr Baba then spent two hours taking
instructions from the Claimant on 5th January 2017, 90 minutes considering
the Home Office file on the illegality point on 11th January and prepared a
statement with documents for the Claimant, which was served on the 19th
January 2017.

9.

On the same date, the Claimants’ solicitors also wrote without prejudice
arguing the illegality defence was weak given the absence of any criminal
charges against the Claimant and indeed him being granted asylum by the
Home Office back in 2014 – well before the personal injury claim was notified.
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The Claimants’ solicitors also argued that the Claimant would be a good
witness and was owed a duty of care notwithstanding contributory negligence.

10.

To be fair to the Defendant, in the absence of the Claimant responding to the
points the Defendant had made a year earlier when making its offer in
November 2015, or filing a Reply to the Defence addressing any of the points
raised, this statement, attached documents and solicitor’s letter dated 19th
January 2017 were the first time the Defendant had seen the Claimant’s
substantive response to its defences. But the Defendant then failed properly
to answer the Part 18 questions on what the Claimant’s alleged crime was,
merely referring in its belated response on 25th January 2017 back to its
Defence.

11.

The Defendant’s apparent realisation of the limitations of its defences led to a
telephone call between the Claimant and Defendants’ Solicitors on 27 th
January 2017 where the former challenged the adequacy of the recent Part
18 Reply and the latter indicated that he had advised the Defendants to settle.
However, despite that indication, no acceptance of the Claimant’s offer and no
Defendant’s counter-offer was forthcoming despite a chasing email on 5th
March 2017 warning that the Claimant’s solicitor would start work on the trial
bundle and briefing Counsel. There was again no response to that and the
bundle was prepared consulting the Defendant, and the Claimant’s Counsel
was briefed However, as I have said, the Defendants finally accepted the
offer on 3rd April 2017 a week before the trial date, by a letter dated 31 st
March 2017.

C)

The Defendants’ conduct and indemnity costs on those facts

12.

The Claimant contends that on the facts of this case the Defendant’s conduct
in itself justifies an award of indemnity costs. It seems to me sensible to
address that issue first, as if incorrect, it may impact at least on the Claimants’
second and third submissions for assessed not fixed costs. The Claimant
makes a number of submissions on the Defendant’s conduct which I can
summarise under four points: that the Defendants failed to respond to any of
the Claimants’ Part 36 Offers in good time; that they breached DDJ
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Wooderson’s Order on the Part 18 Reply, that they failed to respond to the
Claimants’ arguments on the Defendants’ defences made in the letter of 19 th
January 2017, and then delayed a further two months from 27 th January to
31st March 2017 before settling.

13.

However, I should start by considering the context of the claim. There was
always obvious merit in the Defendant’s defences of principle in particular on
consent or contributory negligence, or at the very least in terms of a reduction
in damages. In the Claimant’s own Brief to Counsel (privilege obviously being
waived), his solicitors gave a valuation for the claim on a full liability basis (not
unreasonably for a fractured leg) of £12,000-£14,000, but suggesting a range
for discount for contributory negligence of between 33% and 50%, which may
explain why the offers decreased from £15,000 to £7,500. So, even the
Claimants’ solicitors accepted there was considerable litigation risk.

14.

This was not a straightforward road traffic accident. Quite aside from the
factual arguments about whether injury was caused in the collision itself, and
if so whether that was as the result of negligence by the First Defendant as
opposed to negligence of the driver of the lorry the Claimant was in or the
vehicle in front (none of which have been developed before me), there were
the defences raised by the Defendant in November 2015 making an offer of
£2,500: Illegality (‘Ex Turpi’) and Consent (‘Volenti’) and a contributory
negligence argument.

15.

The merits of the former defence of Illegality were at best uncertain. Mr James
suggested it was a ‘novel’ argument and the Defendants had been unable to
identify a crime by the Claimant when pressed with the Part 18 Question.
However, as I pointed out in argument, knowingly entering the United
Kingdom without leave to enter is a criminal offence under s.24 Immigration
Act 1971, although on reflection, given the subsequent grant of asylum, there
may of course been a statutory defence under s.31 Immigration and Asylum
Act 1999 if the Claimant had a good reason for his illegal entry and presented
himself and claimed asylum promptly, but that would not necessarily have
prevented prosecution (as opposed to conviction): SXH v CPS [2017] 1 WLR
1401 (SC). But even if the Claimant had been guilty of a criminal offence, that
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may not have been a good defence for a negligent third party like the
Defendants here, as opposed to a co-conspirator: McCracken v Smith [2015]
PIQR P19 (CA).

It is probably fair to accept, as Mr James did, that

the Law on the defence of Illegality has been in flux recently: see Mirza v
Patel [2016] 3 WLR 399 (SC).

16.

However, whatever the complexities and merits of the Illegality defence, both
Clerk & Lindsell on Torts Ch.3 Section 4 and Morris make clear that
Consent/Volenti is a defence to negligence. Stocker LJ said at pg.18C of
Morris:
“….to defeat an otherwise valid claim on the basis that the plaintiff was
‘volens’ the defendant must establish that the plaintiff at the material
time knew the nature and extent of the risk and voluntarily agreed to
absolve the defendant from the consequences of it by consenting to
the lack of reasonable care that might produce the risk. It is common
ground and long established that knowledge of the risk is not sufficient
but there must also be consent to bear the consequences of it.”

17.

Whilst it may be more usual in road traffic cases to have a finding of
contributory negligence rather than consent to risk, as Stocker LJ added at
p.27A of Morris, this was on any view a rare road traffic case. It follows from
the granting of asylum in the Claimant’s case that he had a well-founded fear
of persecution in Iran and it would therefore be hardly surprising if he was
prepared to take the risks of injury in stowing away in the back of a lorry to get
to the UK. Even if the Consent defence were not made out, the degree of
contributory negligence was likely to be high, as the Claimant’s Solicitor
accepted in the Brief to Counsel.

18.

Moreover, despite the fact that both these defences had been raised by the
Defendant back in November 2015 and formally in the Defence in July 2016,
there was no substantive response to them by the Claimant by
correspondence, or, as one might have expected, in a Reply to the Defence.
The Defendants would not really have been able to evaluate the merits of
those defences until they had received the Claimant’s statement and
solicitor’s letter on 19th January 2017. So, in my view, when they had already
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made a Part 36 Offer back in November 2015, it is difficult to criticise the
Defendants for failing to respond to the Claimant’s offers in August or
November 2016, at least until late January 2017 when they had considered
the arguments, as their solicitor plainly had by the 27th January. Likewise,
whilst the Defendants can be criticised for the delay in the reply to the
Claimant’s Part 18 question and breach of DDJ Wooderson’s order between
the 5th December and 25th January, and for the inadequate response to it,
ultimately it did not cause much expenditure of costs.

19.

However, given the Defendants had all the information by the end of January
2017, there does not seem to be any real explanation for the delay of two
months in settling the claim, especially as the Claimant’s offer was accepted
without a further offer by the Defendants. Whilst Ms Culley for the Defendants
suggested that it was necessary to take instructions, that does not take two
months. In reality, this case should have settled by early February 2017, and if
it had done the Claimant’s solicitors would have been spared the cost of
preparing the bundle and briefing Counsel (but I do not have a costs schedule
or quantification in the solicitor’s statement as to what those costs were, which
is a point of some importance on ‘exceptional circumstances’ I come back to).

20.

The question then arises as to whether that would justify an award for
indemnity costs on the facts, if I have jurisdiction to make such an award in
principle which I consider below. I stress that would be indemnity costs for the
unexplained and - I find unreasonable - delay in accepting the Claimant’s offer
between the end of January and end of March 2017, rather than indemnity
costs merely because of late acceptance of the offer, for which there is no
presumption of indemnity costs: Fitzpatrick v Tyco Fire [2010] 2 Costs LR 115
(HC).

21.

CPR 44.3 distinguishes assessed costs on the standard and indemnity basis:
“(1) Where the court is to assess the amount of costs (whether by
summary or detailed assessment) it will assess those costs— (a) on
the standard basis; or (b) on the indemnity basis, but the court will not
in either case allow costs which have been unreasonably incurred or
are unreasonable in amount.
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(2) Where the amount of costs is to be assessed on the standard basis,
the court will— (a) only allow costs which are proportionate to the
matters in issue. Costs which are disproportionate in amount may be
disallowed or reduced even if they were reasonably or necessarily
incurred; and (b) resolve any doubt which it may have as to whether
costs were reasonably and proportionately incurred or were reasonable
and proportionate in amount in favour of the paying party.
(3) Where the amount of costs is to be assessed on the indemnity
basis, the court will resolve any doubt which it may have as to whether
costs were reasonably incurred or were reasonable in amount in favour
of the receiving party…..
(5) Costs incurred are proportionate if they bear a reasonable
relationship to— (a) the sums in issue in the proceedings; (b) the value
of any non-monetary relief in issue in the proceedings; (c) the
complexity of the litigation; (d) any additional work generated by the
conduct of the paying party; and (e) any wider factors involved in the
proceedings, such as reputation or public importance.”
As Coulson J held in Tyco, even if there was no presumption of indemnity
costs for late acceptance of a Part 36 Offer, indemnity costs could be
appropriate if the paying party’s conduct on the facts in delaying acceptance
justified them.
22.

As both Mr James and Ms Culley submitted, the usual test for conduct such
as to justify an award of indemnity costs was summarised by Lord Woolf
shortly after the start of the CPR in Excelsior v Salisbury [2000] CP Rep 67
(CA) at p.19: ‘….there must be some conduct or circumstance which takes the
case out of the norm’. Whilst discussing enhanced interest under CPR 36 not
indemnity costs, in OMV Petrom v Glencore [2017] CP Rep 24 (CA) Vos V-C
said at p.39:
“The culture of litigation has changed even since the Woolf reforms.
Parties are no longer entitled to litigate forever simply because they
can afford to do so. The rights of other court users must be taken into
account. The parties are obliged to make reasonable efforts to settle,
and to respond properly to Pt 36 offers made by the other side. The
regime of sanctions and rewards has been introduced to incentivise
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parties to behave reasonably, and if they do not, the court's powers can
be expected to be used to their disadvantage. The parties are obliged
to conduct litigation collaboratively and to engage constructively in a
settlement process.”

23.

Whilst I have accepted the Defendants were entitled to conduct the case as
they did down to the start of December 2016, and that their breach of DDJ
Wooderson’s order in responding to the Part 18 question did not mean that
the case would have settled prior to service of the Claimant’s statement and
his Solicitor’s letter on 19th January 2017, I have also found that the delay of
two months in settling the case from the end of January to the end of March
2017 was unreasonable. Particularly given the indication that the legal advice
would be to settle, that conduct was outside of the new ‘norm’ for parties’
conduct described by Vos V-C in OMV. On the facts, it justifies an award for
indemnity costs from the 27th January 2017 to the 31st March 2017,
particularly given the chasing letters and warnings about the trial bundle and
Counsel in that time.

24.

Whilst I have no costs schedule from the Claimant for that period which would
enable me to assess those costs in fact, the parties agreed that if I accepted I
had jurisdiction to make an award of assessed not fixed costs, I could make
such an order for costs to be assessed if not agreed. However, the question
then arises whether assessed costs are recoverable at all.

D)

CPR 45 and the ‘exceptional circumstances’ argument

25.

It follows I must consider whether I have jurisdiction to award indemnity costs
for that period under the CPR. The case is generally governed by the Fixed
Costs regime in CPR 45 s.IIIA for low-value road traffic cases. That regime
was derived from the proposals of Lord Justice Jackson in his ‘Review of Civil
Litigation Costs: Final Report’ Part 3 Ch.15 p.1.5 at pg.147:
“I make provisions for introducing a regime of fixed costs, which will
apply in any fast track case where costs fall to be assessed (whether
by Court order or by agreement between parties) on the standard
basis.”
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26.

Since this claim was notified under the Portal after July 2013 and has exited
the RTA Portal, under CPR 45.29A, CPR 45.29B applies:
“Subject to rules 45.29F, 45.29G, 45.29H and 45.29J, and for as long
as the case is not allocated to the multi-track, if, in a claim started
under the RTA Protocol, the Claim Notification Form is submitted on or
after 31st July 2013, the only costs allowed are—(a) the fixed costs in
rule 45.29C; (b) disbursements in accordance with rule 45.29I.”
CPR 45.29F relates to Defendant’s Costs, CPR 45.29G to counterclaims and
CPR 45.29H to interim applications, none of which apply here. Indeed, in
holding that an application for pre-action disclosure in a (Employer’s and
Public Liability) Portal case is an ‘interim application’ with fixed costs under
CPR 45.29H, Briggs LJ (as he was) said in Sharp v Leeds CC [2017] 4 WLR
98 (CA):
“31 The starting point is that the plain object and intent of the fixed
costs regime in relation to claims of this kind is that, from the moment
of entry into the Portal pursuant to the EL/PL Protocol (and, for that
matter, the RTA Protocol as well) recovery of the costs of pursuing or
defending that claim at all subsequent stages is intended to be limited
to the fixed rates of recoverable costs, subject only to a very small
category of clearly stated exceptions. To recognise implied exceptions
in relation to such claim-related activity and expenditure would be
destructive of the clear purpose of the fixed costs regime, which is to
pursue the elusive objective of proportionality in the conduct of the
small or relatively modest types of claim to which that regime currently
applies….
41 …to throw open PAD applications generally to recovery of assessed
costs would in my view be to risk giving rise to an undesirable form of
satellite litigation in which there would be likely to be incentives for the
incurring of disproportionate expense, which is precisely what the fixed
costs regime, viewed as a whole, is designed to avoid. The fixed costs
regime inevitably contains swings and roundabouts, and lawyers who
assist claimants by participating in it are accustomed to taking the
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rough with the smooth, in pursuing legal business which is profitable
overall.”

27.

Ms Culley’s submission for the Defendant is that there is no exception to
Fixed Costs in this case, even if I were to find (as I have) that the Defendant’s
conduct is open to criticism and would justify Indemnity Costs were that
possibility open to me, as she submits it is not. If she is right, then the
recoverable disbursements would be governed by CPR 45.29I and the Fixed
Costs set by CPR 45.29C and Table 6B, which as the £7,500 offer was
accepted after trial had been listed, would be £2,655 and 20% of damages
(i.e. £1,500), totalling £4,155. It follows as the Part 36 Offer could have been
accepted until 8th December 2016, after the trial date was set, none of the
work done by the Claimant’s solicitor after 8th December 2016 adds to the
value of its costs, even for the two month period where I have upheld
criticisms of the Defendant. Ms Culley’s submission is that this is simply part
of the ‘swings and roundabouts’ contemplated by the Fixed Costs scheme,
discussed by Briggs LJ in Sharp.

28.

Mr James’ third and fall-back submission, which I consider first because it is a
short and simple point under CPR 45, is that I can award assessed costs for
work actually done, whether on the standard or indemnity basis (as opposed
to fixed costs: Broadhurst v Tan [2016] 1 WLR 1928 (CA) p.30) under CPR
45.29J
“(1) If it considers that there are exceptional circumstances making it
appropriate to do so, the court will consider a claim for an amount of
costs (excluding disbursements) which is greater than the fixed
recoverable costs referred to in rules 45.29B to 45.29H.
(2) If the court considers such a claim to be appropriate, it may—
(a) summarily assess the costs; or (b) make an order for the costs to
be subject to detailed assessment.
(3) If the court does not consider the claim to be appropriate, it will
make an order—(a) if the claim is made by the claimant, for the fixed
recoverable costs…. and any permitted disbursements only.”
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29.

The only guidance I am aware of is Costin v Merron [2013] 3 Costs LR 391,
where Leveson LJ refused permission to appeal (albeit on the stricter ‘second
appeals’ test in CPR 52 of ‘Important point of principle or practice or some
other compelling reason to hear the appeal’) on the meaning of ‘exceptional
circumstances’ to move outside fixed costs in an earlier version of the RTA
Portal. Whilst decisions refusing permission to appeal are not binding, I
respectfully accept as plainly correct Leveson LJ’s comment at paragraph.11:
“…the phrase ‘exceptional circumstances’ in the context of [CPR] 45.12
speaks for itself. It cannot possibly mean anything other than that, for
reasons which make it appropriate to order the case to fall outside the
fixed costs regime, exceptionally more money has had to be expended
on the case by way of costs than would otherwise have been the case.”
Whilst CPR 45.12 is the pre-2013 regime, CPR 45.29J must mean the same.

30.

Whilst this case was a very unusual RTA case turning on issues of illegality
and consent to risk, that of itself was essentially a legal issue: it did not
require ‘exceptionally more money to be expended on the case by way of
costs than would otherwise have been the case’. The Particulars were very
simply pleaded by the Claimant, there was no Reply to the Defence, and no
Counsel’s Advice on the complex legal issues. Whilst I do not have a
Schedule of Costs, the statement of the Claimant’s Solicitor Mr Baba
suggests that he spent 2 hours taking instructions from the Claimant and 90
minutes considering his Home Office file before preparing a detailed
statement. Whilst I appreciate that this had an unusual subject matter, I
cannot say that this would be an ‘exceptional’ amount of money or costs to be
expended by comparison to a more factually complex but eminently suitable
Fast Track RTA case e.g. involving Fraud or Low Velocity Impact etc. Many of
those stay on the Fast Track with fixed costs as part of the ‘swings and
roundabouts’ discussed by Briggs LJ in Sharp, alongside the entirely routine
cases which take a fraction of the time to prepare. Whilst the subject-matter
was unusual, the time and costs expended were not.

31.

Likewise, whilst I have criticised the Defendant’s conduct from the end of
January to the end of March 2017 in delaying settlement, this would justify
indemnity costs if available as ‘out of the norm’ as discussed, but that is a
13

very long way indeed from being an ‘exceptional circumstance’. Still less did it
mean the Claimant’s solicitors had to spend in Leveson LJ’s words in Costin
‘exceptionally more money… by way of costs than would otherwise have been
the case’. Time was spend preparing a trial bundle and a short Brief to
Counsel, which was wasted. But that is not ‘exceptional’, nor indeed do I have
any evidence in Mr Baba’s statement on the time spent, still less a Costs
Schedule.

32.

I am conscious that in McKeown v Venton (12/06/17) (to which I shall return in
detail), HHJ Wood QC and Regional Costs Judge Jenkinson said at p.56:
“The Court retains the power, pursuant to CPR 45.29J, to award costs
in excess of fixed recoverable costs in ‘exceptional circumstances’. It is
open to a claimant who has been disadvantaged by a deliberate or
tactical delay in accepting a reasonable offer of compromise to apply
under this rule. An obvious example might be that the situation where
the Part 36 Offer is accepted ‘close to the wire’, so to speak, between
the staging post which arises after allocation and before listing, during
which period a claimant has incurred the cost of preparing the case,
documents, statements, medical reports etc and yet does not have the
advantage of the higher rate payable. Conversely, there is a real
benefit, as here, if the case slips into the next stage, say because
proceedings have just been issued. It would be inappropriate to
circumscribe

any

particular

situation

in

which

‘exceptional

circumstances’ might be said to exist, as every case will be factspecific.”
That analysis was obiter as no ‘exceptional circumstances’ argument was
made in McKeown – indeed this was a riposte to the policy arguments on the
last and main one of the three arguments I address below. HHJ Wood QC
and RCJ Jenkinson were also not referred to Costin. In any event, even
assuming their analysis is right, I cannot say here the delay in accepting the
offer was deliberate or tactical or indeed ‘close to the wire’ – the last stage
passed on the 5th December, before the offer expired. I find CPR 45.29J
cannot apply here, whether or not they may apply in the other scenarios
discussed in McKeown.
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E)

The CPR 44.2 ‘indemnity escape clause’ argument

33.

Mr James’ second argument (and not his main one which I come to last) was
to adopt another obiter suggestion made by HHJ Wood QC and RCJ
Jenkinson in McKeown (which, as with this case, related to the late
acceptance by a Defendant of a Claimant’s Part 36 Offer in the RTA Portal) at
paragraph 58:
“…where any issue of conduct arises, the discretionary power to award
costs, including indemnity costs, is exercisable pursuant to CPR 44.2,
even if such cases are likely to be few and far between. This would
also be relevant to the situation described at paragraph 56 above.”
Mr James argues p.58 of McKeown means CPR 44.2(4)/(5) may circumvent
CPR 45 Fixed Costs because it gives an overarching discretion to award
indemnity costs for ‘conduct’, as I have found in principle for two months from
the end of January 2017. I call this his ‘Indemnity escape clause’ argument.

34.

CPR 44.2 provides, so far as material to this argument:
“(1) The court has discretion as to—(a) whether costs are payable by
one party to another; (b) the amount of those costs; and (c) when they
are to be paid….
(4) In deciding what order (if any) to make about costs, the court will
have regard to all the circumstances, including— (a) the conduct of all
the parties; (b) whether a party has succeeded on part of its case, even
if that party has not been wholly successful; and (c) any admissible
offer to settle made by a party which is drawn to the court's attention,
and which is not an offer to which costs consequences under Part 36
apply.
(5) The conduct of the parties includes— (a) conduct before, as well as
during, the proceedings and in particular the extent to which the parties
followed … any relevant pre-action protocol; (b) whether it was
reasonable for a party to raise, pursue or contest a particular allegation
or issue; (c) the manner in which a party has pursued or defended its
case or a particular allegation or issue; and (d) whether a claimant who
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has succeeded in the claim, in whole or in part, exaggerated its
claim….”

35.

I doubt this ‘Indemnity Escape Clause’ interpretation is what was meant in
p.58 of McKeown, as it would have proved far too much: if CPR 44.2 enabled
indemnity costs for conduct, why not standard basis costs ? But, as is clear
from p.40 of McKeown, leading counsel for the Claimant (who was successful
counsel in Broadhurst) was not relying on CPR 44.2. As discussed below,
McKeown held that there was no justification for assessed standard rather
than fixed costs merely from late acceptance of a Part 36 Offer, and as said at
p.50:
“…if there is no justification for assessed standard basis costs taking a
matter out of the fixed costs regime, it becomes a quantum leap to
entitle a claimant, albeit by discretionary exercise of a more general
power, to indemnity costs.”
This explains why CPR 44.2 was referred to in Hislop v Perde (08/08/17) by
HHJ Walden-Smith as a basis for indemnity costs for late acceptance of a
Claimant’s Part 36 Offer in an RTA Portal case: because he did find that what
is now CPR 36.13 in that scenario justified assessed standard or indemnity
costs within the Court’s discretion on the facts, not just fixed costs. That is the
argument rejected in McKeown I consider below, it does not assist for now.

36.

However, if the ‘indemnity escape clause’ approach was what was meant by
HHJ Wood QC and RCJ Jenkinson at p.58 of McKeown, whilst I am acutely
conscious of their greater experience and expertise and experience than my
own, I respectfully cannot agree with that approach for three reasons.
36.1

Firstly, that approach to CPR 44.2 ignores the letter of CPR 45.29B:
“Subject to rules 45.29F, 45.29G, 45.29H and 45.29J, and for as
long as the case is not allocated to the multi-track, if, in a claim
started under the RTA Protocol, the Claim Notification Form is
submitted on or after 31st July 2013, the only costs allowed
are—(a) the fixed costs in rule 45.29C; (b) disbursements in
accordance with rule 45.29I.”
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The effect of the ‘Indemnity Escape Clause’ interpretation to CPR 44.2
and CPR 45 for conduct which is ‘out of the norm’ is that it renders the
express ‘exceptional circumstances’ exception in CPR 45.29J all but
otiose. Indeed, it writes a further implied exception into the Fixed Costs
regime, contrary to the approach indicated by Briggs LJ in Sharp at p
31.
36.2

Secondly, quite aside from the letter of CPR 45.29B, the ‘Indemnity
Escape Clause’ interpretation would drive a coach and horses through
its spirit and purpose, summarised by Briggs LJ in Sharp at ps.31/41:
“….to pursue the elusive objective of proportionality in the
conduct of the small or relatively modest types of claim to which
that regime currently applies….to throw open PAD applications
generally to recovery of assessed costs would in my view be to
risk giving rise to an undesirable form of satellite litigation in
which there would be likely to be incentives for the incurring of
disproportionate expense, which is precisely what the fixed
costs regime, viewed as a whole, is designed to avoid. The fixed
costs regime inevitably contains swings and roundabouts, and
lawyers who assist claimants by participating in it are
accustomed to taking the rough with the smooth, in pursuing
legal business which is profitable overall.”
The same would apply to ‘Indemnity Escape Clause’ arguments.
Because of the strict confines of Fixed Costs in CPR 45.29B etc, this
approach would create a perverse incentive for the successful party to
argue ‘out of the norm’ conduct by the unsuccessful party and create
considerable amounts of satellite litigation contrary to the whole
regime.

36.3

Thirdly, in Solomon v Cromwell [2012] 1 WLR 1048 (CA) the Court was
dealing with acceptance of Part 36 offers in the pre-2013 RTA fixed
Costs regime within the relevant period prior to issue of a claim and
subsequent costs-only proceedings under CPR 44. I will return to the
reasoning on the predecessor of CPR 36.13, but for now just refer to
Moore-Bick LJ’s approach to construction of the CPR at p.21 (which
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seems to me consistent and to prefigure Briggs LJ’s approach in
Sharp):
“In my view the rules must be read in accordance with the
established principle that where an instrument contains both
general and specific provisions some of which are in conflict the
general are intended to give way to the specific. Rule 36.10
contains rules of general application, whereas Section II of Part
45 contains rules specifically directed to a narrow class of
cases.

Reading the rules as a whole, I have no doubt that the intention
is that Section II of Part 45 should govern the cases to which it
applies, to the exclusion of other rules that make different
provision for the general run of cases. It is true that the
procedure in rule 44.12A is not exclusive and that a claimant
may start proceedings under Part 7 or Part 8 to recover costs
under the terms of a settlement agreement: para 17.11 of the
Costs Practice Direction makes that clear. However, it is very
doubtful whether he could recover more than the fixed costs for
which Section II of Part 45 provides. It is unnecessary to decide
that question in the present case because both claimants issued
proceedings under rule 44.12A. Accordingly, subject to any
agreement between the parties to the contrary, neither can
recover more or less by way of costs than is provided for under
the fixed costs regime.”
This analysis in Solomon was noted in Broadhurst at p.25 although it
was not employed because it was unnecessary to resolve the dispute
about which of what is now CPR 36.17 or CPR 45.29B was the
‘general provision’ and which the ‘specific provision’ which trumps it,
because of the particular wording of what is now CPR 36.21(1), to
which I shall return. However, whatever the position as between CPR
45.29B and CPR 36.17 there is no doubt whatsoever that CPR 45.29B
is the specific provision, providing as it does for specific types of case,
and CPR 44.2 the general, applying in all cases of assessed rather
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than fixed costs. It follows CPR 45.29B as it applies over-rides CPR
44.2, not the reverse.

37.

It follows therefore that even though I have found indemnity costs were
justified on the facts for the delay of two months by the Defendants in settling
from late January to late March 2017, there is no jurisdiction to award it under
CPR 44.2 because it is governed and over-ridden by the explicit terms of CPR
45.29B. Indeed, for the reasons I had given it would have seemed to me odd
to have ordered that under CPR 44.2 as I found it unavailable under CPR
45.29J. It follows at long last I must turn to Mr James’ main argument that Part
36 (specifically the combination of CPR 36.13 and 36.20) allows assessed
costs by analogy with Broadhurst and favouring the decision in Hislop over
McKeown.

F)

The CPR 36.13/20 ‘late acceptance’ argument

38.

In the simplest of terms this argument is that CPR 36.13 assumes assessed
costs (whether on the standard or indemnity basis) for late acceptance of a
Part 36 Offer, and that is not modified by the Portal-specific provision in CPR
36.20. This argument is unquestionably the most difficult aspect of the case.
There is no guidance above the level of Circuit Judge, and different Judges
have taken contradictory approaches: HHJ Wood QC and RCJ Jenkinson in
McKeown on 12th June 2017 clearly rejected it, HHJ Gargan in Anderson v
Ladler (08/05/17) awarded fixed costs but on one interpretation accepted the
argument; and

HHJ Gosnell in Richardson v Wakefield Council

(09/06/17) and most recently HHJ Walden-Smith in Hislop on 8th August 2017
accepted the argument. It was also accepted in April 2016 by DJ Besford in
Sutherland v Khan, albeit as he simply refused to follow Tyco as outdated, his
approach has not been followed.

39.

This is a clearly unsatisfactory state of affairs given that this point comes up
routinely before District Judges and Circuit Judges (either on appeal as in all
those cases, or at first instance as before me in this case and in a case
previously). HHJ Walden-Smith noted that in Hislop at p.31, and it is why HHJ
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Wood QC sat with RCJ Jenkinson in McKeown (see p.3-4). In my view, it is a
point in pressing need of consideration by a High Court Judge, and I am not
aware that permission has yet been given. I therefore propose to grant
permission to appeal myself, but of course I must first come to my own
decision.

40.

I hope this also explains why I have left the point until last. If I had been with
the Claimant on the ‘exceptional circumstances’ and/or the ‘indemnity escape
clause’ points, it would have been an exercise in futility to add yet more and
obiter Circuit Judge exegesis of this point just in order to grant permission to
appeal to a High Court Judge because of the accident of me being a Circuit
Judge hearing the point at first instance rather than on appeal and so not
subject to the strict second appeals test discussed in Costin. However, given
my findings I must now address it, and indeed my earlier reasoning weakens
two of the policy justifications for the McKeown approach.

41.

I start with those different policy arguments for each interpretation first:
41.1

The clearest statement of the policy argument for the Claimant that late
acceptance of an offer should have a costs implication in justifying
assessed not just fixed costs was by HHJ Gosnell in Richardson at
p.25:
“I fully accept that the intention of the Jackson reforms in part
was to give Part 36 some ‘teeth’ means incentives to make Part
36 offers with consequent rewards where they are equalled or
beaten and disincentives to refuse offers where they are
subsequently equalled or beaten. If the claimant’s interpretation
of the rules is correct, then the claimant in this case will get the
fixed costs she is entitled to up to the date of expiry of the
relevant period plus assessed costs up to the date of
acceptance…..

…..it does not seem unfair to me that

the defendant should compensate the claimant in this way and it
is not a windfall to the claimant in the true sense of that term.
The comments of the Master of the Rolls in p.31 of..Broadhurst
would appear apposite:
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“It will…lead to a generous outcome for the claimant. I do
not regard this outcome as so surprising or so unfair to
the defendant that it requires the court to equate fixed
costs with costs assessed on the indemnity basis….a
generous outcome in such circumstances is consistent
with rule 36.14(3) as a whole and its policy of providing
claimants with generous incentives to make offers, and
defendants with countervailing incentives to accept
them.”
41.2

For the Defendant, in McKeown, HHJ Wood QC and RCJ Jenkinson
set out five policy reasons why the incentive to make and accept offers
was not significantly undermined by denying assessed costs for late
acceptance. Two of those reasons I have questioned: I have found
CPR 44.2 is not available for indemnity conduct costs (if that is what
they meant), and also that the availability of assessed costs in
‘exceptional circumstances’ in CPR 45.29J may not be as wide as they
believed given Costin to which they were not referred. However, the
other three remain, and to my mind are undiminished in their obvious
force:
41.2.1 Firstly, Claimant’s offers are not simply made to invite early
resolution and acceptance, but are tactically pitched so they
fairly value the claim but still stand a good chance of being
beaten at trial with the significant costs consequences for the
Defendant. Therefore, the chance of those consequences at trial
is a powerful reason for Claimants to make sensibly-pitched Part
36 offers and for Defendants to accept them rather than risk
them being beaten as happened in Broadhurst, with the
‘generous outcome’ noted, which in fact Dyson MR simply said
was not so surprising or unfair so as to lead to the equating of
indemnity costs with fixed costs. Sure enough, when the
Claimant in this case revised the offer down from the initial
unrealistic level of £15,000 to £10,000 and then to £7,500 and
served his statement on the substance of the defences, the
Defendant was advised to settle, albeit it delayed.
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41.2.2 Secondly, the effect of the staging posts in Table 6B of CPR
45.29C is if a Defendant delays accepting an offer beyond a
given stage, the amount of costs will increase, indeed
significantly and irrespective of work done, which is a powerful
incentive against delay. So, had the Defendant here accepted
the offer by 4th December 2016: only four days before its expiry,
costs would have only been £1,880 plus 20% of the offer, not
£2,655 plus 20%
41.2.3 Therefore, the only real ‘unfairness’ is if the Claimant’s solicitors
have to expend considerable time and costs between expiry of
the offer and its acceptance all within the same stage (as to be
fair to the Claimant also happened here from 8th December to 3rd
April). However, the answer to that is the ‘swings and
roundabouts’ of the Fixed Costs regime, as discussed in Sharp.
However, to those three reasons why the incentives to settle are not
significantly

undermined

by

fixed

costs

can

be

added

the

complimentary and converse point also stemming from Sharp: the
Claimant’s interpretation would create satellite litigation for assessed
costs for late acceptance which undermine the purpose of the Fixed
Costs regime. Indeed, this concern was raised when considering the
predecessor RTA Portal regime (Section II CPR 45) by Moore-Bick LJ
in Solomon at p.20:
“The whole purpose of introducing Section II of Part 45 was to
impose a somewhat rough and ready system in a limited class
of cases because the commercial interests behind the parties
who bear the burden of large numbers of such cases considered
that, taken overall, it was fair and saved both time and money. If
the appellants' argument were correct the acceptance of a Part
36 offer would always result in an order for costs on the
standard basis in low-value road traffic accident cases. That
would undermine the fixed costs regime and provide a powerful
incentive for defendants not to make Part 36 offers in such
cases”.
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Whilst Solomon was concerned with pre-action acceptance by
Claimants of Defendants’ Part 36 offers, the same reasoning would
apply here in reverse. If the Claimant is correct that late acceptance by
Defendants of their Part 36 Offers always led to assessed costs (and
indeed, potentially indemnity costs) for the period of delay, that would
provide a powerful incentive for Defendants not to accept such offers
and take their chances with CPR 36.17 risks at trial. That would
discourage settlement, and so undermine the Fixed Costs regime.
So, if the issue were simply which interpretation would best fit the policy of
CPR 45, I would conclude unhesitatingly that it is the Defendant’s
interpretation.

42.

However, the issue is not one of pure policy, it is of interpretation of the
relevant provisions of CPR 36, of which I need only set out the following
extracts:
“36.13 (Costs consequences of acceptance of a Part 36 offer)
(1) Subject to paras (2) and (4) and to rule 36.20, where a Part 36 offer
is accepted within the relevant period the claimant will be entitled to the
costs of the proceedings (including their recoverable pre-action costs)
up to the date on which notice of acceptance was served on the
offeror.
(Rule 36.20 makes provision for the costs consequences of accepting
a Part 36 offer in certain personal injury claims where the claim no
longer proceeds under the RTA or EL/PL Protocol.)….
(3) Except where the recoverable costs are fixed by these Rules, costs
under paragraphs (1) and (2) are to be assessed on the standard basis
if the amount of costs is not agreed.
(…Part 45 provides for fixed costs in certain classes of case.)
(4) Where…(b) a Part 36 offer which relates to the whole of the claim
is accepted after expiry of the relevant period…the liability for costs
must be determined by the Court unless the parties have agreed the
costs.
(5) Where paragraph (4)(b) applies but the Parties cannot agree the
liability for costs, the court must, unless it considers it unjust to do so,
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order that—(a) the claimant be awarded costs up to the date on which
the relevant period expired; and (b) the offeree do pay the offeror’s
costs for the period from the date of expiry of the relevant period to the
date of acceptance.
(6) In considering whether it would be unjust to make the orders
specified in paragraph (5), the court must take into account all the
circumstances of the case including the matters listed in rule 36.17(5).
…36.17 (Costs consequences following Judgment)
(1) Subject to Rule 36.21, this rule applies where upon judgment being
entered...(b)

judgment

against

the

defendant

is

at

least

as

advantageous to the claimant as the proposals contained in a
claimant’s Part 36 offer.
(Rule 36.21 makes provision for the costs consequences following
judgment in certain personal injury claims where the claim no longer
proceeds under the RTA or EL/PL Protocol)…..
(4)….where paragraph (1)(b) applies, the court must, unless it
considers it unjust to do so, order that the claimant is entitled to— (a)
interest on the whole or part of any sum of money (excluding interest)
awarded, at a rate not exceeding 10% above base rate for some or all
of the period starting with the date on which the relevant period
expired; (b) costs (including any recoverable pre-action costs) on the
indemnity basis from the date on which the relevant period expired; (c)
interest on those costs at a rate not exceeding 10% above base rate;
and (d) provided that the case has been decided and there has not
been a previous order under this subparagraph, an additional amount,
which shall not exceed £75,000, calculated by applying the prescribed
percentage set out below [i.e. 10% up to £500,000….] to an amount
which is— (i) the sum awarded to the claimant by the court; or (ii)
where there is no monetary award, the sum awarded to the claimant by
the court in respect of costs….
…(5) In considering whether it would be unjust to make the orders
referred to in paragraph…(4), the court must take into account all the
circumstances of the case including—(a) the terms of any Part 36 offer;
(b) the stage in the proceedings when any Part 36 offer was made,
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including in Particular how long before the trial started the offer was
made; (c) the information available to the Parties at the time when the
Part 36 offer was made; (d) the conduct of the Parties with regard to
the giving of or refusal to give information for the purposes of enabling
the offer to be made or evaluated; and (e) whether the offer was a
genuine attempt to settle the proceedings.
36.20 (Costs consequences of acceptance of a Part 36 offer where
section IIIA of Part 45 applies)
(1) This rule applies where a claim no longer continues under the RTA
or

EL/PL

Protocol

pursuant

to

rule

45.29A(1).

(2) Where a Part 36 offer is accepted within the relevant period, the
claimant is entitled to the fixed costs in Table 6B, Table 6C or Table 6D
in Section IIIA of Part 45 for the stage applicable at the date on which
notice

of

acceptance

was

served

on

the

offeror.

(3) Where— (a) a defendant’s Part 36 offer relates to part only of the
claim; and (b) at the time of serving notice of acceptance within the
relevant period the claimant abandons the balance of the claim, the
claimant will be entitled to the fixed costs in paragraph (2).
(4) Subject to paragraphs (5), (6) and (7), where a defendant’s Part 36
offer is accepted after the relevant period— (a) the claimant will be
entitled to the fixed costs in Table 6B, Table 6C or Table 6D in Section
IIIA of Part 45 for the stage applicable at the date on which the relevant
period expired; and (b) the claimant will be liable for the defendant’s
costs for the period from the date of expiry of the relevant period to the
date of acceptance.
(5) Subject to paragraphs (6) and (7), where the claimant accepts the
defendant’s Protocol offer after the date on which the claim leaves the
Protocol—(a) the claimant will be entitled to the applicable Stage 1 and
Stage 2 fixed costs in Table 6 or Table 6A in Section III of Part 45; and
(b) the claimant will be liable for the defendant’s costs from the date on
which the Protocol offer is deemed to have been made to the date of
acceptance.
(6) In a soft tissue injury claim, if the defendant makes a Part 36 offer
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before the defendant receives a fixed cost medical report, paragraphs
(4) and (5) will only have effect if the claimant accepts the offer more
than

21

days

after

the

defendant

received

the

report.

(7) In this rule, “fixed cost medical report” and “soft tissue injury claim”
have the same meaning as in para 1.1(10A) and (16A) respectively of
the RTA Protocol.
(8) For the purposes of this rule a defendant’s Protocol offer is either—
(a) defined

in accordance with

Rules 36.25 and 36.26; or

(b) if the claim leaves the Protocol before the Court Proceedings Pack
Form is sent to the defendant—(i) the last offer made by the defendant
before the claim leaves the Protocol; and (ii) deemed to be made on
the first business day after the claim leaves the Protocol.
(9) A reference to— (a) the “Court Proceedings Pack Form” is a
reference to the form used in the Protocol; and (b) “business day” is a
reference

to

a

business

day

as

defined

in

rule

6.2.

(10) Fixed costs shall be calculated by reference to the amount of the
offer which is accepted.
(11) Where the parties do not agree the liability for costs, the court
must make an order as to costs.
(12) Where the court makes an order for costs in favour of the
defendant—(a) the court must have regard to; and (b) the amount of
costs ordered must not exceed, the fixed costs in Table 6B, Table 6C
or Table 6D in S. IIIA CPR 45 applicable at the date of acceptance,
less the fixed costs to which a claimant is entitled under para (4) or (5).
(13) The parties are entitled to disbursements allowed in accordance
with 45.29I incurred in any period for which costs are payable to them.”
[I pause to note that CPR 36.20 does not specifically address the current
situation: late acceptance by a Defendant of a Claimant’s Part 36 Offer].
36.21.— Costs consequences following judgment where section
IIIA of Part 45 applies
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(1) Where a claim no longer continues under the RTA or EL/PL
Protocol pursuant to rule 45.29A(1) , rule 36.17 applies with the
following modifications.
(2) Subject to paragraphs (3), (4) and (5), where an order for costs is
made pursuant to rule 36.17(3)—(a) the claimant will be entitled to the
fixed costs in Table 6B, 6C or 6D in Section IIIA of Part 45 for the stage
applicable at the date on which the relevant period expired; and (b) the
claimant will be liable for the defendant's costs from the date on which
the relevant period expired to the date of judgment.
(3) Subject to paragraphs (4) and (5), where the claimant fails to obtain
a judgment more advantageous than the defendant's Protocol offer—
(a) the claimant will be entitled to the applicable Stage 1 and Stage 2
fixed costs in Table 6 or 6A in Section III of Part 45; and (b) the
claimant will be liable for the defendant's costs from the date on which
the Protocol offer is deemed to be made to the date of judgment; and
(c) in this rule, the amount of the judgment is less than the Protocol
offer where the judgment is less than the offer once deductible
amounts identified in the judgment are deducted.
(4) In a soft tissue injury claim, if the defendant makes a Part 36 offer
or Protocol offer before the defendant receives a fixed cost medical
report, paragraphs (2) and (3) will only have effect in respect of costs
incurred by either party more than 21 days after the defendant received
the report.
(5) In this rule “fixed cost medical report” and “soft tissue injury claim”
have the same meaning as in paragraph 1.1(10A) and (16A)
respectively of the RTA Protocol.
(6) For the purposes of this rule a defendant's Protocol offer is either—
(a) defined in accordance with rules 36.25 and 36.26; or (b) if the claim
leaves the Protocol before the Court Proceedings Pack Form is sent to
the defendant— (i) the last offer made by the defendant before the
claim leaves the Protocol; and (ii) deemed to be made on the first
business day after the claim leaves the Protocol.
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(7) A reference to—(a) the “Court Proceedings Pack Form” is a
reference to the form used in the Protocol; and (b) “business day” is a
reference to a business day as defined in rule 6.2.
(8) Fixed costs must be calculated by reference to the amount which is
awarded.
(9) Where the court makes an order for costs in favour of the
defendant— (a) the court must have regard to; and (b) the amount of
costs ordered shall not exceed, the fixed costs in Table 6B, 6C or 6D in
Section IIIA of Part 45 applicable at the date of judgment, less the fixed
costs to which the claimant is entitled under paragraph (2) or (3).
(10) The parties are entitled to disbursements allowed in accordance
with 45.29I incurred in any period for which costs are payable to them.”

43.

Since heavy reliance on Broadhurst was placed by Mr James in this case, and
by HHJ Gosling in Richardson, and by HHJ Walden-Smith in Hislop, it may be
helpful to analyse that case with some care. It was concerned with the
situation where a RTA Portal Claimant beats their own offer at trial, and so
with what is now CPR 36.17 and CPR 36.21. Broadhurst’s ratio is set out in
ps.23-5 (I quote with the current numbering of the same essential rules in
CPR 36):
“23 If rule 45.29B stood alone, then subject to various rules in Part 45
which are immaterial, the only costs allowable in a Section IIIA case to
a claimant who was awarded costs following judgment in his favour
would be “(a) the fixed costs in rule 45.29C [and] (b) disbursements in
accordance with rule 45.29I ”. But rule 45.29B does not stand alone.
The need to take account of Part 36 offers in Section IIIA cases was
recognised by the draftsman of the rules. Indeed, [rule 36.21] is
headed “Costs consequences following judgment where Section IIIA of
Part 45 applies”. Rule 45.29F(8) provides that, where a Part 36 offer is
accepted in a Section IIIA case, “[rule 36.20] will apply instead of this
rule”. And rule 45.29F(9) provides that, where in such a case upon
judgment being entered the claimant fails to obtain a judgment more
advantageous than the claimant's Part 36 offer, “ [rule 36.21] will apply
instead of this rule”. Rule 45.29F does not, however, make provision as
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to what should happen where the claimant makes a successful Part 36
offer.
24 Mr Laughland submits that, since rule 45.29F makes no such
provision, the basic or general rule in rule 45.29B that the only costs
allowable are fixed costs and disbursements carries the day. But that is
to ignore [rule 36.21] which is headed “Costs consequences following
judgment where Section IIIA of Part 45 applies”. [Rule 36.21(1)]
provides that in a Section IIIA case “ [CPR 36.17] applies with the
following modifications”. As we have seen [Rule 36.17(4)] provides
that, where a claimant makes a successful Part 36 offer, the court will,
unless it considers it unjust to do so, order that the claimant is entitled
to four enhanced benefits including “(b) costs on the indemnity basis
from the date on which the relevant period expired”.
25 The effect of rules [36.17 and 36.21] when read together is that,
where a claimant makes a successful Part 36 offer, he is entitled to
costs assessed on the indemnity basis. Thus, [rule 36.17] is modified
only to the extent stated by [36.21]. Since [rule 36.17(4)] has not been
modified by [rule 36.21], it continues to have full force and effect. The
tension between rule 45.29B and [rule 36.21] must, therefore, be
resolved in favour of [rule 36.21]……”

44.

Therefore, the key reasoning in Broadhurst was not the policy point at p.31,
but rather the textual analysis of the wording of what is now CPR 36.17 and
36.21:
44.1

Dyson MR’s point at p.23 of Broadhurst was that not all the relevant
provisions on Fixed Costs were in CPR 45. Some of them were in CPR
36, particularly what is now CPR 36.21, and indeed CPR 36.20, both of
which were specifically mentioned in CPR 45.29F on Defendant’s costs
(e.g. where a Claimant fails to beat a Defendant’s offer – CPR 45.29F
signposting through to CPR 36.21(3), and where the acceptance of a
Part 36 Offer leads to a Defendant’s costs order, CPR 45.29F(8)
signposts to CPR 36.20 (e.g. CPR 36.20(4) and (5)).

44.2

Dyson MR’s point at p.24 of Broadhurst was that whilst CPR 45 was
silent on what happened when a Claimant beat his own Part 36 Offer,
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what is now CPR 36.21 was not, specifically CPR 36.21(1): “Where a
claim no longer continues under the RTA or EL/PL Protocol pursuant to
45.29A(1) [what is now 36.17] applies with the following modifications.”
44.3

Dyson MR’s point at p.25 of Broadhurst was that as what is now CPR
36.21 made no modification to the usual costs consequences of a
Claimant beating their own offer in what is now CPR 36.17(4), then the
combined effect of those provisions was that CPR 36.17(4) applied. As
Dyson MR explained at p.31, this meant the Claimant was awarded
fixed costs to the last staging post under CPR 45.29C and Table 6B,
then indemnity costs from the date on which the offer became effective:
the generous outcome which was consistent with policy discussed
already.

45.

Mr James submits that the same result that flows from CPR 36.17 and 36.21
in Broadhurst also flows from CPR 36.13 and 36.20 here: the latter does not
modify the former, which applies in its usual way, and in the case of late
acceptance of an offer, the effect of CPR 36.13(4)(b) and (5) is if the parties
cannot agree the liability for costs, the Court must, unless it considers it
unjust:
“…order (a) the claimant be awarded costs up to the date on which the
relevant period expired; and (b) the offeree do pay the offeror’s costs
for the period from the date of expiry of the relevant period to the date
of acceptance.”
His submission is ‘costs’ means ‘assessed costs’ either on standard or
indemnity basis not ‘fixed costs’, as Dyson MR said in Broadhurst p.30:
“The starting point is that fixed costs and assessed costs are
conceptually different. Fixed costs are awarded whether or not they
were incurred, and whether or not they represent reasonable or
proportionate compensation for the effort actually expended. On the
other hand, assessed costs reflect the work actually done. The court
examines whether the costs were incurred, and then asks whether they
were incurred reasonably and (on the standard basis) proportionately.”
Mr James pointed out that CPR 36.13(3) stated
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“….Except where the recoverable costs are fixed by these Rules, costs
under paragraphs (1) and (2) are to be assessed on the standard basis
if the amount of costs is not agreed. (…Part 45 provides for fixed costs
in certain classes of case.)..”
Since that was limited only to CPR 36.13(1) and (2) which do not arise here,
Mr James submitted that it could not apply to ‘costs’ under CPR 36.13(5).
46.

It can therefore be seen that Mr James’ argument proceeds in two steps, both
of which must be correct if his argument is to succeed. Firstly, that by analogy
with Broadhurst and CPR 36.17 applying in full unless modified by CPR 36.21
which it was not, CPR 36.13(5) applied in full unless modified by CPR 36.20,
which it was not. Secondly, that ‘costs’ in CPR 36.13(5) in a Portal case
meant ‘assessed costs’ not ‘fixed costs’ because CPR 36.13(3) expressly did
not apply I shall consider each of those in turn, along with the Circuit Judge
decisions considering them (Broadhurst, it being accepted, not applying to
CPR 36.13/20)

47.

This essential argument was accepted by HHJ Gosnell in Richardson p.20:
“The current Rule 36.20 which is the rule relevant to the issue on this
appeal (and was not relevant in Broadhurst) starts with paragraph (1):
“This rule applies where a claim no longer continues under the
RTA or EL/PL protocol pursuant to Rule 45.29A(1).”
It is noticeable that there is no specific reference to CPR 36.13 as there
is in the equivalent rule for cases after Judgment (CPR 36.21 refers to
CPR 36.17) I have considered whether this is crucial to the
interpretation of the various rules involved in this appeal. I have
decided that it is not. In Broadhurst, whilst the Master of the Rolls did
refer to the fact that in CPR 36.14A it is stated that ‘Rule 36.14 applies
with the following modifications’ this did not seem to be part of the ratio
of his decision. He found that since Rule 36.14(3) had not been
modified by Rule 36.14A it continued to have full force and effect. I
assume therefore that if the current Rule 36.13 is not modified by Rule
36.20 it will continue to have full force and effect.” [I repeat that
references to CPR 36.14 are to what is now CPR 36.17 and CPR
36.14A are to what is now CPR 36.21].
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Again, I am conscious of HHJ Gosnell’s far greater experience and expertise,
but I respectfully disagree. Dyson MR’s observation in p.24 of Broadhurst that
‘in 36.14A it is stated that Rule 36.14 applies with the following modifications’
was plainly not only part of ratio of his decision (which HHJ Gosnell accepted
was contained at ps.24-5), it was central to it: because CPR 36.14A(1)
specifically referred to CPR 36.14 applying unless modified by CPR 36.14A,
as CPR 36.14(3) was not modified, it applied. As HHJ Gosnell observed, CPR
36.20(1) is differently worded, so I must consider whether the effect is
different.
48.

Whilst CPR 36.13(1) says it is ‘subject to CPR 36.20’ and CPR 36.17(1) says
it is ‘subject to CPR 36.21’, not only the wording but also the effect of CPR
36.20. and 36.21 is different: As noted in Broadhurst, (now) CPR 36.21(1)
states:
“Where a claim no longer continues under the RTA or EL/PL Protocol
pursuant to rule 45.29A(1), rule 36.17 applies with the following
modifications.”
However, the wording of CPR 36.20(1) is significantly different:
“This rule applies where a claim no longer continues under the RTA or
EL/PL Protocol pursuant to rule 45.29A(1).”
Not only is there no specific reference to CPR 36.13 (and indeed CPR
36.20(1) says ‘this Rule applies….’ not ‘this Part applies…’) whilst HHJ
Gosnell in Richardson at ps.21-3 described the various provisions of CPR
36.20 as ‘variations’ of various sub-paragraphs of CPR 36.13, in my view
CPR 36.20 when it applies under CPR 36.20(1) replaces rather than modifies
CPR 36.13. As Ms Culley points out, when CPR 45.29B was amended in
2017, well after Broadhurst, if the Rules Committee intended for CPR 36.20 to
have the same ‘modifying’ effect as CPR 36.21, they surely would have
aligned that wording.

49.

This conclusion is fortified by comparison of CPR 36.13 and CPR 36.20:
49.1

CPR 36.13(1) is expressly ‘subject to’ CPR 36.20, and CPR 36.20(2)
clearly does not modify CPR 36.13(1) but just replaces it. So does CPR
36.20(3) replace CPR 36.13(2) for Claimants accepting Defendants’
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partial offers, even though the latter is not explicitly ‘subject to’ the
former
49.2

CPR 36.13(4) means the court must decide costs for (c) acceptance of
a partial offer unless covered by CPR 36.13(2), (a) acceptance of
either side’s Part 36 offer less than 21 days before trial; and (b)
acceptance of a full Part 36 claim after the relevant period (in which
case CPR 36.13(5) and (6) apply to the Court’s assessment, which I
consider below).

49.3

By contrast CPR 36.20 (4) and (5) (amplified by the provisions of CPR
36.20(6)-(9) and (12)) only covers Claimants accepting Defendant’s
Part 36 Offers either after the claim has left the Portal (CPR 36.20(5))
and after time for acceptance has passed: CPR 36.20(4). As all Judges
have noted, CPR 36.20 is simply silent on late acceptance by
Defendants of Claimant’s Part 36 Offers (partial or full, and even within
21 days of trial).

50.

The Broadhurst ‘modification’ argument accepted by HHJ Gosnell in
Richardson respectfully does not seem to me to make sense either as a
matter of wording (given the different language of CPR 36.20(1) to CPR
36.21(1)), or of context. Whilst it makes sense for CPR 36.21 to modify CPR
36.17 so as to incorporate fixed costs into the structure of CPR 36.17, it
makes no sense for CPR 36.20(4) and (5) carefully to offset a Claimant’s fixed
costs up to expiry of an offer against a Defendants capped fixed costs (see
CPR 36.20(12)/CPR 45.29F(8)) until acceptance, but when Defendants
accept Claimants’ offers late, for CPR 36.13(5) to apply assessed costs from
when the offer expires. No policy rationale discussed in Richardson or Hislop
addresses that anomaly.

51.

Moreover, HHJ Gargan’s analysis in Anderson at ps.40-2 that CPR 36 is a
‘complete code’ (which it is) does not address the question of whether it was a
deliberate decision not to make provision for late acceptance by Defendants.
In my judgment, it was a deliberate decision for the reasons given –
respectfully entirely convincingly - by HHJ Wood QC and RCJ Jenkinson in
McKeown p.48:
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“….Part 36 in its current incarnation makes specific reference to fixed
costs cases (CPR 36.13 (1) and (3)), and in one respect devotes two
entire rules to such cases, when addressing the consequences of
accepting a Part 36 offer (CPR 36.20) and following judgment (CPR
36.21) for a claimant who fails to beat a defendant’s Part 36 offer. It is
axiomatic that in both rules the draftsman has referred specifically to
defendant Part 36 offers and not those made by claimants. They could
be two reasons for this. Either it was an oversight and there is a lacuna
in the rules; or alternatively it was within the specific contemplation of
those drafting that CPR Part 45 contained a sufficiently clear and
concise matrix of applicable costs to enable the claimant, whose claim
was brought to an end by the defendant’s acceptance (whenever that
might be) to determine easily the costs entitlement under the
appropriate tables. It seems to me that the latter is far more likely. It
would have been open to the rules committee to have provided a
similar provision for late acceptance specifically directed to fixed costs
cases as that contained in CPR 36.20 (4)(b) addressing a defendant’s
liability for additional accrued costs in such cases.”
52.

I am fortified in that conclusion in the light of Solomon, to which none of the
other Circuit judges appear to have referred (or been referred), although in
fairness, in Hislop this applicability of CPR 36.13 does not appear to have
been disputed, presumably because it was accepted indemnity costs could
apply in principle, but they argued they were unjustified on the facts (see
p.26). However, importantly HHJ Gargan in Anderson did say of Broadhurst at
p.38:
“The Court of Appeal left open the question as to whether (i) Part 36
generally or (ii) the fixed costs regime, should be regarded as the
specific provision because it was unnecessary to decide the issue
given the express provision made in the (then) CPR 36.14 and CPR
36.14A).”
Of course, that was itself a reference to the principle in Solomon I discussed
in this judgment at paragraphs 36 and 41 above along with the discussion of
policy in the context of the pre-2013 RTA Protocol (which remains valid to the
present) Whilst HHJ Gargan in Anderson did not go on to resolve the ‘general
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vs specific’ point, in my view it is helpful to do so, having first considered
Solomon.

53.

As I have noted, in Solomon the Court was dealing with acceptance by
Claimants of Defendant’s Part 36 offers in the pre-2013 RTA Portal within the
relevant period prior to issue of a claim and subsequent costs-only
proceedings under CPR 44.12A. Whilst several observations were made on
the costs-only procedure (which to be fair may explain why experienced
counsel addressing the current issue before my colleagues did not consider it
as central) in fact the main issue was the inter-relationship between the then
fixed-costs regime in CPR 45 and the then CPR 36.10 (now CPR 36.13) then
stating:
“(1) … where a Part 36 offer is accepted within the relevant period the
claimant will be entitled to the costs of the proceedings up to the date
on which notice of acceptance was served on the offeror.
(3) Costs under paragraphs (1) and (2) of this rule will be assessed on
the standard basis if the amount of costs is not agreed.”
The Claimants argued CPR 36.10 meant that they were entitled to standard
costs rather than the fixed costs under CPR 45 which would otherwise apply.
In rejecting the Claimants’ argument, as is clear from the WLR headnote, the
ratio of Solomon was at p.21 of Moore-Bick LJ’s judgment, which I re-quote:
“In my view the rules must be read in accordance with the established
principle that where an instrument contains both general and specific
provisions some of which are in conflict the general are intended to
give way to the specific. Rule 36.10 contains rules of general
application, whereas Section II of Part 45 contains rules specifically
directed to a narrow class of cases. Reading the rules as a whole, I
have no doubt that the intention is that Section II of Part 45 should
govern the cases to which it applies, to the exclusion of other rules that
make different provision for the general run of cases. It is true that the
procedure in rule 44.12A is not exclusive and that a claimant may start
proceedings under Part 7 or Part 8 to recover costs under the terms of
a settlement agreement: para 17.11 of the Costs Practice Direction
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makes that clear. However, it is very doubtful whether he could recover
more than the fixed costs for which Section II of Part 45 provides. It is
unnecessary to decide that question in the present case, however,
because both claimants issued proceedings under rule 44.12A.
Accordingly, subject to any agreement between the parties to the
contrary, neither can recover more or less by way of costs than is
provided for under the fixed costs regime.”

54.

Applying Solomon to the present case and the post-2013 regime Fixed Costs
under Section IIIA of CPR 45, not Section II of CPR 45, it is clear that CPR
36.13 is the ‘general’ provision which cedes to the ‘specific’ provisions of CPR
36.20 and CPR 45.29C. Whilst it is true that CPR 36.13(4)/(5) does not say it
is ‘subject to CPR 36.20’ as CPR 36.13(1) does, to reverse their ‘general’ and
‘specific’ roles in the light of Solomon would require CPR 36.20 to say it is
‘subject to CPR 36.13’ analogously with how what is now CPR 36.21 explicitly
applies CPR 36.17 with modifications as discussed in Broadhurst, which CPR
36.20 plainly does not in any way. CPR 36.20 deliberately does not make
specific provision for late acceptance by Defendants of Claimant’s Part 36
Offers for the reasons given in McKeown (consistent with the overall policy as
discussed in Solomon and Sharp), so the relevant fixed costs staging post for
date of acceptance in Table 6B of CPR 45.29C applies. This produces a
result similar to Solomon – there is no ‘standard costs’ windfall for Claimants
otherwise governed by the Fixed Costs regime unless CPR 45.29J applies.

55.

It follows I am against Mr James on the first step in his argument, and so I find
CPR 36.13 does not apply to assist the Claimant in this case, so the argument
as a whole falls at the first stage. However, because I am parting company
from distinguished and experienced colleagues, I should address the second
stage, although I do so briefly, and with some diffidence as I consider the
result is rather less clear than I have found the first stage of the argument to
be.

56.

The second stage of argument assumes I am wrong and CPR 36.13 applies:
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“(3) Except where the recoverable costs are fixed by these Rules, costs
under paragraphs (1) and (2) are to be assessed on the standard basis
if the amount of costs is not agreed.
(4) Where…(b) a Part 36 offer which relates to the whole of the claim
is accepted after expiry of the relevant period…the liability for costs
must be determined by the Court unless the parties have agreed the
costs.
(5) Where paragraph (4)(b) applies but the Parties cannot agree the
liability for costs, the court must, unless it considers it unjust to do so,
order that—(a) the claimant be awarded costs up to the date on which
the relevant period expired; and (b) the offeree do pay the offeror’s
costs for the period from the date of expiry of the relevant period to the
date of acceptance.” [I need not requote CPR 36.13(6) which signposts
to 36.17]

57.

Mr James’ second argument on CPR 36.13 proceeds in these four steps:
57.1

Despite CPR 36.20 and CPR 45, CPR 36.13(4)(b) and so (5) apply
where a Claimant’s Part 36 Offer is accepted outside the relevant
period;

57.2

CPR 36.13(5) means that unless it is ‘unjust’ (which it is not), then I
must order the Defendant to pay the Claimant’s ‘costs’ (a) up to the
date on which the relevant period expired; and (b) from then until
acceptance.

57.3

The ‘costs’ under (a) are fixed costs under CPR 45.29C, but the ‘costs’
under (b) are assessed costs, whether standard or indemnity, by
analogy with the approach to what is now CPR 36.17(4)(b) in
Broadhurst, since as confirmed in that case, ‘assessed costs’ are not
‘fixed costs’.

57.4

CPR 36.13(3) refers to fixed costs under CPR 36.13(1) and (2), not (5)

There is considerable force in this submission, but ultimately and not without
considerable hesitation, I do not accept it for three reasons.
58.

Firstly, CPR 36.13(5) is materially distinguishable from what is now CPR
36.17(4)(b) considered in Broadhurst: namely ‘costs on the indemnity basis’.
As Dyson MR explained at ps.29-33, it was wrong to interpret ‘costs on the
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indemnity basis’ in what is now CPR 36.17(4)(b) as ‘fixed costs’. However, as
Ms Culley submits, CPR 36.13(5) just refers to ‘costs’ which could mean
either assessed costs or fixed costs. Despite HHJ Gosnell’s view in
Richardson at p.28, CPR 44.3(4) applies the standard basis when a Court’s
order is silent, it does not mean any reference to ‘costs’ in the CPR means
‘assessed costs’.

59.

Secondly, I do not consider that the absence of reference in CPR 36.13(3) to
36.13(5) means that ‘costs’ there must mean ‘assessed costs’ not ‘fixed
costs’.
CPR 36.13(3)’s function is just to make indemnity costs unavailable for (1)
and (2). In Solomon Moore-Bick LJ noted the predecessor of CPR 36.13(3)
(CPR 36.10(3)): ‘Costs under paragraphs (1) and (2) of this rule will be
assessed on the standard basis if the amount of costs is not agreed’ and said
at p.19:
“….there is a degree of conflict between rule 36.10(3) and the fixed
costs regime for which it provides. Although I accept that that regime
does involve an assessment of some kind (particularly in relation to
disbursements and cases where the court is satisfied that exceptional
circumstances exist), I do not think that one can properly regard it as
representing an assessment on the standard basis [where] it applies.”
Therefore, the insertion after Solomon into what is now CPR 36.13(3) of the
opening words: ‘Except where the recoverable costs are fixed by these
Rules…’ was simply confirming Solomon and smoothing ‘conflict’ with CPR
45. Mr James’ submission involves re-writing CPR 36.13(3) as ‘Except where
the recoverable costs are fixed by these rules for costs under para (1) and (2),
costs in this rule are to be assessed on the standard basis if costs are not
agreed’.

60.

Thirdly, the submission proves too much. If CPR 36.13(5) means ‘costs’ form
the date of the expiry of the offer to acceptance in CPR 36.13(5)(b) are
assessed not fixed, why does it not mean that ‘costs’ up to the date of expiry
in CPR 36.13(5)(a) are ‘assessed’ not ‘fixed’ – how does CPR 36.13(5)
distinguish those ? However, if correct, that would disapply the whole fixed
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costs regime and create a windfall contrary to the purposes of the regime: c.f.
Solomon p.20.
61.

Pulling these three reasons together, as ‘costs’ in CPR 36.13(5) can either
mean assessed costs or fixed costs, and CPR 36.13(3) does not require costs
under CPR 36.13(5) to be assessed on the standard basis, and CPR 36.13(5)
does not distinguish between the basis of ‘costs’ in (a) and (b), the logical
interpretation of CPR 36.13(5) in a case to which fixed costs applies under
CPR 45.29A/B (as here), is that ‘costs’ in CPR 36.13(5) means ‘fixed costs’.
For the reasons discussed in Solomon and in Sharp quoted above, that would
also be consistent with the purpose of the fixed costs regime and would avoid
windfalls. It follows I also reject the second stage of Mr James’ third and final
argument.

62.

I am not deterred from that conclusion by any the judgments of HHJ Gargan,
HHJ Gosnell, or HHJ Walden-Smith in the cases to which I have referred. It
was not really argued that ‘costs’ in CPR 36.13(5) could and should in this
context mean ‘fixed costs’ Instead the argument they each considered and
rejected following Tyco was any presumption of indemnity costs just for late
acceptance, or that there was any basis for indemnity costs on the facts in
their cases, so they awarded costs on the standard basis (except HHJ
Gargan).

G)

Result and Permission to Appeal

63.

As a result, the appropriate order (as Counsel agreed at the hearing should I
reach this conclusion) given that fixed costs applies is that the Defendant will
pay the Claimant’s fixed costs as quantified under CPR 45.29C Table 6B.
Moreover, as by consent I am promulgating not formally handing down
judgment, I extend time to appeal to run from promulgation on 8th September.

64.

The parties agreed to dispense with handing down as there would need to be
no further argument on costs, I indicated that I was minded to grant
permission to appeal on the CPR 36 point whatever I decided due to the
frequency of the point, the multiplicity of conflicting Circuit Judge decisions (so
an appeal would have real prospect of success), and the ‘compelling’ need for
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higher authority – CPR 52.6 (since I can grant permission to a High Court
Judge as first appeal whilst all other Circuit Judges were hearing appeals). I
grant permission on the main CPR 36 point only – appeal on the other two is
not realistically arguable.

8th September 2017

HHJ Tindal
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