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(1) Introduction 

1. The claimant Stanley Houghton (familiarly known as Lee Houghton) is a businessman 

experienced in the waste industry.  He has brought a number of claims against companies in the 

P B Donoghue Group which carry on business variously in construction, haulage and plant hire, 

and waste disposal and recycling. 

2. The claims seek accounts and payment in relation to amounts allegedly outstanding, accruing in 

the 6 years prior to the issue of these proceedings in October of 2015 - that is, from October 

2009. These relate to alleged agreements, which can be categorised in two pairs, said to hve been  

made in 2006 and 2008.   

3. Two of these alleged agreements are in connection with lettings of storage yards at premises at 

Colne Way Watford owned by the fourth defendant, Kerville Properties Ltd, which was acquired 

by P B Donoghue (Haulage and Plant Hire) Ltd in 2006, and lettings from 2008 of some 

refurbished offices at P B Donoghue's site in Cricklewood. The claims under these agreements 

are for commissions of 10% of rentals received from tenants allegedly introduced by Mr 

Houghton. 

4. These offices aside, the proceedings have largely concerned waste disposal and recycling 

activities and, in particular, the hiring out of skips by P B Donoghue (Construction) Ltd, the 

second defendant.  In that regard, under the other pair of alleged agreements, the claimant seeks 

royalties of either £3 or £5 for each skip hired out by P B Donoghue, depending on the size of 

the skip, under agreements allegedly made, again, in 2006 relating to what are called Pink Skips, 

and in 2008 as regards what are referred to as Budget Skips.  

5. Although the claimant has a fondness for referring to his various transactions as "partnerships" 

or "joint ventures" - and indeed there were documented arrangements of such a nature between 

him and Mr Peter Donoghue, the managing director of the P B Donoghue Group, as well as 

others in the waste industry - the present claims are perhaps more simply regarded as claims for 

commission or royalties.  

6. The claimant, Mr Houghton, has been represented by Geoffrey Leaver LLP and Mr Nigel Hood 

of counsel.  The defendant companies in the P B Donoghue Group have been represented by B P 

Collins LLP and Mr Simon Mills of counsel.  I am grateful to them all for their presentation and 

assistance in this case. 
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(2) Background 

7. The principal individuals in this matter are Mr Houghton, the claimant, and Mr Peter Donoghue, 

the managing director, as I have said, of the defendants.  The P B Donoghue Group was founded 

by Peter Donoghue's father, Ben Donoghue; it has expanded considerably and has obviously 

enjoyed a measure of success over the years.  Its fixed assets and shareholder funds grew from 

over £4 million and £ 2 million respectively in 2003 to nearly £10 million and over £6 million in 

2016.  Its turnover and gross profits in the same period increased from approximately £5 million 

and £1 million respectively to something approaching £18 million and over £3 million. 

8. Mr Houghton and Messrs Ben and Peter Donoghue have known each other for many years and 

engaged in various transactions.  In a period around 2000 Mr Houghton also took part in a 

number of ventures, including business at the Watford site, with a Mr Robert Biffa and his son 

Andrew, who are apparently well-known in the waste disposal and recycling business.  And at 

some point during the period down to 2003, the P B Donoghue Group parked some of its 

vehicles at the Watford site and paid for that privilege.  

9. In early 2006 Mr Houghton introduced the Donoghues to the possibility of acquiring the lease or 

leases in relation to the Watford site, which had been owned by the fourth defendant Kerville 

Properties Ltd since about 2003, and they did so by the first defendant’s taking over that 

company.  Mr Houghton also did work for P B Donoghue in and about the Watford site.  The 

full extent of the work that he did has been in dispute in these proceedings. 

10. The open areas at the Watford site, which were cluttered with waste at the time of P B 

Donoghue's takeover, were cleared; and fencing was erected to areas at the side of the roadway 

in the site, which included a waste transfer station, so that separate open storage yards were 

available.   

11. In order to make full use of these storage yards and defray part of the costs of their lease and the 

rent under their lease, P B Donoghue let out a number of the yards. They accept that Mr 

Houghton was instrumental in obtaining a number of the tenants, they say some 7 out of the total 

of 10 or so concerned, and that he was entitled to 10 per cent of the first year's rents.   

12. Before the first year's rents by these various tenants were paid, P B Donohue was invoiced for 10 

per cent and paid the claimant 10 per cent of the rents - that is, a sum of at most £15,000 as 10 

per cent of the total of the various lettings concerned of about £150,000. 
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13. The Defendants’ records in electronic form in relation to periods prior to 1 January 2008 were 

apparently lost following the updating and replacement of their accounting software at that time 

(as they stated when giving disclosure) but they retain a certain amount of relevant hard copy 

documentation. 

14. Mr Houghton also served P B Donoghue as what is referred to as the Watford site’s WAMITAB 

officer; that is, the person responsible for environmental aspects of the Watford site, for which 

he was also paid at either a daily or a weekly rate.  The amount is again in dispute between the 

parties, but it was at least £300 for a three-day week. 

15. Mr Houghton's activities in relation to that site, the extent of which are, as I have said, in dispute, 

came to an end in 2007 and he went to Australia for a period of time at the end of that year and 

the beginning of 2008.  According to his evidence, he was paid a balancing sum of £7,000 before 

he left to round up what he was due to that time in regard to all his work and activities on behalf 

of the PB Donoghue Group. 

16. That included his activities and assistance in relation to what have been referred to as the Pink 

Skips.  It seems that skips painted pink may appeal, perhaps not as conventionally as one might 

expect, to some of the market in relation to waste disposal, in particular in relation to residential 

waste, whether that be households wishing to dispose of unwanted items or builders who are 

carrying out works at residential properties. 

17. Mr Houghton, together with various other people in the waste and skip business, had used and 

promoted pink-coloured skips from at least 2000. After a gap of some 3 years in Mr Houghton's 

waste business activities referred to in these proceedings from 2003, he sought to revive the 

promotion and use of pink skips on behalf of PB Donoghue in 2006.   

18. He claims that whatever else he may have been paid by reference to this particular aspect of P B 

Donoghue's business, there is outstanding to him royalties per skip hired out from 2006 onwards, 

either through the promotion of Pink Skips, in particular through a secondary website of P B 

Donoghue, or simply because, in response to orders for whatever hue of skip, P B Donoghue in 

fact delivered and charged for pink-painted skips. That claim as regards both an agreement and 

as regards any outstanding sums being due, in particular from the limitation commencement date 

alleged by Mr Houghton in October 2009, is wholly denied. 

19. After Mr Houghton returned from Australia in early 2008, he set about doing more work on 

behalf of P B Donoghue, in particular in connection with their offices at Cricklewood, some of 
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which had been damaged by a fire a few years previously.  It appears that the damaged offices 

were refurbished, stud partitioning was put in and doors and services were moved at a total cost 

of between £15,000 and £20,000.  The more precise figure given was £18,000. 

20. Again, Mr Houghton claims to have done extensive work in connection with the refurbishment 

and there is no dispute but that he was involved in then letting some of those offices.  The 

defendants admit that he was instrumental in relation to three.  Again, he was paid in relation to 

10 per cent of the first year's rentals introduced by him, the total for all the offices being £40,000 

in the way of rent.  Again, there were invoices to that effect but again Mr Houghton claims that 

the agreement was not limited to 10 per cent of the first year's rent but was for the duration of 

any tenancies on the part of those whom he introduced. 

21. Also towards the end of 2008 Mr Houghton began a business called Budget Skips, by which he 

set up a Freephone telephone line with the aim of referring business to P B Donoghue in the 

provision of skips at prices prticularly competitive in the market.  This was something in which 

apparently Mr Houghton had engaged in around 2000 on behalf of Ace Waste, which was a skip 

hire company among other activities, also using some pink skips which had been very 

competitively priced. 

22. The Budget Skips business was advertised and some orders were referred by Mr Houghton to P 

B Donoghue.  The defendants contend that the volume of orders was small and that is a matter of 

some controversy. But be that as it may, within a matter of weeks the Freephone line was 

transferred to P B Donoghue from Mr Houghton and he ceased his referrals and gave up his 

separate office.  

23. Mr Houghton claims that this was all part of a joint venture between him and the PB Donoghue 

Group, most probably PB Donoghue (Construction) Ltd, which was the company which engaged 

in skip hire, and that very considerable sums were earned thereafter on which he was entitled to 

£3 or £5 per skip. He also claims that under a part of the agreement, or a variation of the 

agreement, he was entitled to reimbursement of all his set-up costs, which he claims exceeded 

£20,000. 

24. The defendants admit that there was a royalty arrangement, but disputes that there was any form 

of joint venture and contends that Mr Houghton was acting as an independent broker.  They 

submit and sought to establish in the trial that there were no substantial payments due in respect 
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of that arrangement and none at all worth mentioning after the limitation commencement date in 

October 2009. 

25. Mr Houghton did not submit any invoices in relation to the skip hire commissions; nor in respect 

of the lettings, as I have mentioned, after the first year in 2006 and 2008/2009 for the Watford 

storage yards and the Cricklewood offices respectively. He was party to other arrangements, 

transactions or proposed transactions involving Peter Donoghue as regards projects which were 

hoped for at various sites, in particular at the Waterford quarry and at Smug Oak Lane, but not 

limited to that, and those were documented and involved solicitors, but, unfortunately, they came 

to nothing. 

26. There were also transactions in relation to another venture of Mr Houghton called NWE, with 

another operator called Kenneth Fincken, in respect of which the Donoghue companies rendered 

bills which went unpaid.  For whatever reason, by late 2010 the parties had fallen out and it was 

at that stage that Mr Houghton produced what he called an “invoice and statement of facts” 

making very extensive claims in relation to the four alleged agreements to which I've referred. 

27. There followed thereafter a number of exchanges involving emails by Mr Houghton to Mr 

Donoghue pressing for settlement of his claims.  At that stage that Mr Houghton did not give 

credit for various payments which he says were made in relation to the skips agreements: (i) First 

of all, an introductory payment in 2006 of £10,000 on the acquisition of the Watford site, which 

he claimed in correspondence from his then solicitors Davenport Lyons, in June 2011 included 

the launch of Pink Skips; (ii) secondly, in relation to £7,000, which, as I have mentioned, he has 

said was paid prior to his departure to Australia in late 2007 in order to round up balances due 

for all his activities for P B Donoghue; and (iii) thirdly, as to £10,000 which he says was paid 

towards the reimbursement of his set-up costs as regards Budget Skips. 

28. Mr Houghton relies heavily on one of his emails in February 2011 in which he purported to 

record that in the course of discussions with Mr Donoghue, Mr Donoghue offered or suggested 

in some general terms that, rather than make any further payments as regards Pink Skips, the 

Pink Skips business would be "handed back" to Mr Houghton. The claimant says that this was an 

admission of monies due. 

29. However it appears that Mr Donoghue was not very interested in settling the claims and in 

March 2011 he instructed solicitors, Speechly Bircham, who wrote a letter to Mr Houghton 

disputing liability.  There was then the letter in June from Davenport Lyons which I have 
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mentioned, on behalf of Mr Houghton, and another, long letter in August 2011 from Speechly 

Bircham instructed by Mr Donoghue.  

30. Mr Houghton relies on some of the contents of Speechly Bircham's letter, in particular a 

statement that as from 1999 there was animosity and suspicion between the Donoghues and Mr 

Houghton, rather than the trust and confidence that he had alleged, and that the skips 

arrangements, at least in some respect, had not generated income.  He says with force that those 

allegations were incorrect and indeed they were expressly withdrawn in the course of the 

defendants' evidence. 

31. There then followed, rather unusually (if I can say that about any event in this or similar cases) 

the delivery by Mr Houghton to the defendants of what appeared to be a privileged extract from 

a privileged third party funding report, which purported to quote leading counsel on behalf of Mr 

Houghton as calculating the sums outstanding, at least in relation to the skips claims, as in the 

millions. Whatever impact that had, end eventually there followed, as I have said, in October 

2015, the present proceedings. 

 

(3) The proceedings 

32. I do not need to quote extensively from Mr Houghton pleaded claims. There are the four claims 

which I have described as regards outstanding commission at 10 per cent on rentals at the storage 

yards and at the Cricklewood offices, dating from 2006 and 2008 respectively. The skips claims 

are set out at some length by reference to agreements, but also on the basis that the Pink Skips 

business involved an unregistered trademark and get-up as far as Mr Houghton was concerned, 

and implied terms in relation to the agreements made.   

33. The pleading relies upon the various denials by the defendants as regards of Mr Houghton’s 

entitlements which are claimed to have dated from February of 2011, during which there were 

the discussions which I have mentioned in which Mr Houghton pressed for the amounts claimed 

in his “invoice and statement of facts” of 27 December 2010. 

34. The accounts which are claimed are based on alleged “flagrant and continuing breaches” of the 

various agreements, seeking amounts which, according to the claim form, are limited to £3 

million.  As regards the reimbursement of set-up costs for the Budget Skips business, the claim is 

for a balance of £10,000.  
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35. The defendants principally concerned are the fourth – owned by the First as regards lettings and 

the second as regards skip hire. The third defendant seems to have had no real involvement and 

was removed as a defendant some time ago, 

36. The Defence puts in issue matters to the extent that I have already summarised and beyond, 

relying, amongst other things, on the claimant's failure to raise any invoices for any further sums 

until December 2010, after the relationship between him and Mr Donoghue, or at least the 

ongoing business relationship between them, broke down. 

37. The proceedings were characterised and continued to be characterised at trial and in evidence by 

very considerable animosity on the part of Mr Houghton, who accused the defendants of 

deliberately lying and possibly fabricating evidence, and complained bitterly about the extent of 

their disclosure.  However, it is fair to say that that was not assisted by the allegation in the letter 

to which I've referred from Speechly Bircham as to animosity and suspicion, rather than trust and 

confidence towards him, from 1999. 

38. Disclosure involved some controversy and as it happens, aspects of disclosure also created a risk 

of diversion in this case when it came to the trial and featured prominently in the opening 

skeletons. There was extensive disclosure by the defendants and I have been referred, in 

particular, to the accounting documents, including invoices which were described and in many 

cases produced, but Mr Houghton was dissatisfied. 

39. On Mr Houghton's part, there was a dearth of any record, both as regards his own alleged 

dealings and entitlements and work for the Donoghue Group, and also as regards relevant third 

parties and, in particular, his various activities at the Watford site and the Cricklewood offices in 

connection with the tenants, he claiming that he was the manager of the Watford site in 

2006/2007 and the tenanted offices at Cricklewood in 2008 and managed not only the obtaining 

of tenants but also the matters that arose in the course of their tenancies. 

40. The position regarding invoices, receipts and documentary records is not assisted by Mr 

Houghton's allegation that he received a number of payments in cash.  This was to be viewed in 

the light of his somewhat surprising statement that, notwithstanding his various earnings and 

entitlements as contractor personally, and not through any companies or employments as such, 

he has never submitted a single tax return. 

41. Be that as it may, the proceedings did produce, as I have said, on the defendants' side some 

voluminous documentation, and various invoices and ledgers have been the subject of necessary 
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consideration at this trial. However, it is to be emphasised that this was a trial on liability only, 

pursuant to the direction in March this year of Deputy Master Nurse. 

 

(4) The trial 

42. There were, in addition to the pleadings and statements from numerous witnesses to whom I will 

shortly refer, 9 bundles of documents although, as is only too common, many of them were 

never referred to in the course of the trial. 

43. So far as the course of the trial was concerned, over the 6 days there were some odd features.  On 

day 2, Friday 9 June 2017, a number of witnesses on Mr Houghton's side were not in fact called, 

without any explanation.  There was another interruption on the morning of day 3, Monday 12 

June, when the parties made a visit - of which I had not had previous warning - to the 

applications judge for a private hearing; and, when they attended to continue the trial later that 

morning, I was told only that I could not be informed as to what that was about.   

44. There was a second such visit the following day, day 4, on Tuesday 13 June, as to which the 

parties asked that we should adjourn earlier than that been planned so that they could have 

another private hearing before the applications judge that afternoon at 4.30.  I remained wholly 

ignorant as to the content of the application or applications before the applications judge in 

private or as to the course and result of those applications. 

 

(5) The protagonists and witnesses 

45. Mr Houghton has made many allegations and of course gave evidence and was cross-examined.  

There were a number of striking moments in his oral evidence.  One of them was when he was 

asked if he had been excited to have worked with the Biffas, apparently very well-known people 

in the waste industry, and he responded to the effect that they should have been excited to work 

with him.   

46. It is not necessarily a bad thing for a man or woman to have proper self-regard, but that and 

many other statements in the course of his evidence suggested to me that Mr Houghton might 

possibly have an exaggerated view of his own importance and of the significance of his activities 
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and his contributions to any business (especially successful) for whom he has done work in this 

industry. 

47. It was said in closing submissions that in contrast to the defendants, who had resiled from some 

of the Speechly Bircham allegations and certain other matters, Mr Houghton had been 

throughout consistent.  I am afraid I do not regard that as a valid or justifiable contention.  It is 

obvious that he has been far from consistent, in particular as regards the payments that he says he 

received.   

48. The proceedings – culminating in trial now in June 2017 - date back to agreements from 2006 

and, by way of background, considerably further, so lapses in memory can be perhaps forgiven.  

However, Mr Houghton was adamant as regards certain details of oral discussions to an extent 

which, in my judgment, was entirely fanciful.  He claimed to have a mental picture of certain 

financial details and even referred to having a “mental note” or indeed a “mental record”.  I 

reject that. 

49. Mr Houghton made allegations as regards the skips agreements which were inconsistent, in the 

sense that as regards Pink Skips, the subject matter of business on which he was to get his 

royalty of £3 or £5 per skip, fluctuated as between (a) the hire of any skips which were painted 

pink and (b) the hire of any skips which were ordered as a result of Pink Skips advertisements or 

their website. 

50. Similarly, as regards the Budget Skips agreement, his case fluctuated as between (a) an 

agreement in which he was to have his own office and his own Freephone number and pass the 

business over to the Donoghue Group, only later agreeing when he handed over or transferred 

the Freephone number to PB Donoghue that he would be reimbursed for his set-up costs, and (b) 

an agreement in which all these matters, including reimbursement, were agreed at the outset.  

Those were important discrepancies. 

51. One aspect on which Mr Houghton was however consistent was as regards the extent and 

importance of his work on behalf of the Donoghue Group, going from site management, to the 

initiation of various important business developments, to the entire overseeing of the 

Cricklewood office refurbishment and lettings, and to a number of other aspects.  

52. I am doubtful as regards the viability of many of those claims, some of which were so fantastic 

as to verge on the delusional.  Whether Mr Houghton believes them or not, I regard it as unsafe 

to rely on his evidence and what he claims to be his recollection in the absence at least of 
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independent support of some kind.  That of course is of key significance, since he has the burden 

of proving various agreements and has to explain the absence of written demands or written 

accounting as regards the subject matter of his claims, put by him at such a very high value and 

over such a very considerable time so long ago. 

53. On the defendants' side, I have mentioned Peter Donoghue, who also gave evidence.  In many 

respects Mr Donoghue's evidence was not wholly satisfactory.  He appeared to me to be an 

impatient witness and in some respects disdainful as regards matters which one might have 

expected he would have treated with more seriousness. 

54. However, that may be understandable, given the length of time that has passed and the role in 

fact played by Mr Houghton in these matters, compared with the extent and size of his various 

claims and, in particular, the breakdown of relations in 2010 and Mr Houghton's pursuit of 

matters in 2011. 

55. Perhaps more directly relevant is the fact that Mr Donoghue, in reference to incorrect statements 

made in his company's former solicitors Speechly Bircham's letters, claimed not to have read 

them with any care and gave essentially the same answer as regards the contents of some 

invoices which suggested that Mr Houghton had had a greater part, at least as regards the 

Watford and Cricklewood sites, than Mr Donoghue admitted he had personally witnessed or 

remembered. 

56. However, notwithstanding those, I suppose, criticisms of Mr Donoghue, the fact is that he is 

managing director of a very substantial group and to some extent he could be forgiven for some 

lapses.  That is not to say that successful and responsible business people can get away with any 

attempt to elide or skirt round the truth, but that was not my impression of Mr Donoghue.  Whilst 

he may have disclaimed some responsibility for the documentation, he met the hostile cross-

examination to the most part solidly and I did not have any great doubt as regards his most 

pertinent denials and their accuracy in general terms. 

57. He was pushed in relation to the question of cash payments to Mr Houghton and it is not 

impossible that many years ago there were payments which cannot now be traced in the 

defendants' records.  One in particular seems to me however very implausible (although 

peripheral and collateral to the matters in this issue, in this case) and that is the alleged payment 

to Mr Houghton in relation to a previous transaction, not one of the four in issue in this caseof 

£57,500 including VAT by Mr Ben Donoghue by a cheque on his personal account, during an 
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unconnected visit to the Watford site with his children. It seems to me unlikely in the extreme 

that that happened.  That somewhat colours my view of any question of cash payments.  

58. But, in any event, it is admitted for the defendants that insofar as matters go back to 2006 to 

2008. it is not impossible that further payments were made to Mr Houghton.  That does not assist 

his claim to any great extent because, as regards the records of payments which were made, there 

is no reason to doubt those, even if more payments were made to which reference in the records 

of the defendants in  2015 to 2017 cannot be found. 

59. I turn to other witnesses relatively briefly.  Alfred Doolittle may not have felt entirely 

comfortable in the current financial and technological state of the waste industry.  (By that I refer 

to Eliza's undeserving dustman father in George Bernard Shaw's Pygmalion.) There were 

however some colourful characters in the cast in the present case.   

60. By saying that I do not mean any disrespect to any of them and I do not necessarily include in 

that category Mr Donoghue's sister, Eithne McGowan, who is the financial director of the 

defendants' group and who gave some evidence primarily as regards financial and accounting 

matters, although she was also asked about what her brother, Peter, had told her regarding his 

dealings with Mr Houghton.  Her evidence was cautious.  She made some appropriate 

corrections and concessions and I do not need to say much more about her, other than that I am 

satisfied that she could be relied upon in general terms as regards the aspects for which she was 

called. 

61. A great deal of Mrs McGowan’s lengthy witness statement was concerned with disclosure issues 

which had featured so large before the trial between the parties, but it in the event there was no 

voluminous cross-examination on that at trial.  For my part, I would not encourage trial witness 

statements to deal with these interlocutory matters out of fear that the witness is going to be 

cross-examined on them, nor would I encourage opening skeletons to dwell on them.  Of course, 

if there is to be cross-examination, it is useful to have a document setting out some explanations, 

but that should not amount to another diversion as regards the preparation and presentation of the 

case to be decided at trial. 

62. The other witnesses to whom I referred as including some colourful characters, ranged from a 

site manager and a WAMITAB officer, to those involved on the ground, so to speak, as builders 

or a skip lorry drivers and the like, who had or may have had knowledge of some of the many 

matters put in issue between the parties. Some of them appeared to me to give straightforward 
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and reliable evidence.  I include in that Mr Enright, who was the manager of the Watford site, a 

self-confessedly nervous witness but one who seemed to me patently honest and had good recall 

for all that. 

63. Called on behalf of the claimant was his girlfriend, Ms Heywood, who had been involved in 

typing some of the documents on behalf of the claimant (if I can still use the term "typing" in 

today's IT age) and at one stage she suggested that although he could read well, his handwriting 

was extremely poor.  She almost went so far as to say that she considered him akin to an 

undiagnosed “dyslexic”.   

64. I mention that because it was suggested as a result in closing submissions for the claimant that he 

indeed had some form of dyslexia which explained why he did not have things more in writing; 

but I do not think Ms Heywood went that far and, in any event, the documentation shows that the 

claimant was capable of writing as well as reading, even if his handwriting was not very good.  

There were emails and notes from him, not all of whom could have been produced by his 

girlfriend, and, in any event, he did not himself claim at any point in his evidence or until his 

counsel's closing speech that that was an explanation or excuse for the lack of documentation on 

his side. 

65. The claimant also called a builder who had been involved in the Cricklewood office 

refurbishment, Mr Condon, and I have no difficulty in accepting him as an honest and reliable 

witness. Two witness statements were read without challenge on his side, Mr Lansley and Mr 

Pitt.  As I have mentioned, he did not call other witnesses he had intimated (three in number). 

66. On the defendants' side, apart from those that I have mentioned, the witnesses they called 

included a Mr Cronin and Mr Lambert, Mr Sheehan, Mr Donnelly and Mr Large. The defendants 

also called a Mr Trayhorn was the business development manager at P B Donoghue and 

involved with others in the websites and advertisements that they ran, including Yellow Pages 

advertisements.   

67. Mr Trayhorn contended that the first advertisement for Pink Skips in the Yellow Pages was 

produced by him and not by Mr Houghton, but I cannot accept that.  It was obvious to me that 

that first advertisement in 2006 in Yellow Pages was not produced by Mr Trayhorn and it is 

likely, in my judgment, that it was indeed produced by Mr Houghton; but I reject the allegations 

that he was deliberately lying in order to damage Mr Houghton because of some animosity 

against him, and the innuendo that Mr Donoghue and Mrs McGowan had known that and that 
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their evidence that it is simply what they had been told by Mr Trayhorn was either incorrect or 

that they had known that what they had been purportedly told was not genuine. 

68. There was also some curious evidence from one of the witnesses who had made a previous 

informal statement which suggested that Mr Houghton had told him at the relevant time that 

there was a Pink Skips partnership or joint venture of some sort between himself and the 

Donoghues.  That gentleman disclaimed such a statement and claimed that it had been presented 

to him by Mr Houghton at a table outside a pub and that he had signed it without reading it and 

under what he at one point referred to as "duress".  The exact circumstances were not explored, 

but, in any event, the evidence from that gentleman carries no weight with me on either side. 

69. I should also mention that some of the defendants' witnesses gave evidence which was in some 

ways helpful to the claimant.  For example, as to there being a very considerable volume of pink 

skip hires of up to 2,000 per month at one stage, but none of them gave evidence which is 

anywhere near decisive for the issues which I have to decide. 

 

(6) Analysis as regards rent commissions 

70. It is convenient to deal first with the analysis of the two claims for rent commissions in relation 

to the Watford storage yards and the Cricklewood offices before turning to the two skips 

agreements, the Pink Skips and the Budget Skips, although of course in each case the first of 

those agreements is in 2006 and the second in 2008.  However, the chronological context and 

background can be well borne in mind for the purposes of this analysis. 

71. I am wholly unsatisfied by Mr Houghton's case that the agreement regarding the Watford storage 

yards for 10 per cent of lettings obtained by him or introduced by him extended beyond the first 

year of the relevant tenants' occupation and indeed it is, in my judgment, far more likely that it 

was expressly limited to the first year. 

72. The most important consideration, although it is not necessary for me to rank them, is the 

absence of a single document lending any support to Mr Houghton's contention and the fact that 

the invoices and payments were all referable to the first year and that there were no written 

demands whatsoever in relation to any subsequent years for the period after 2007, which would 

include the period the subject of the Cricklewood offices' rent/lettings and the other transactions 
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between the parties over the period from 2007 through to the invoice and statement of facts 

claimed by Mr Houghton at the end of 2010. 

73. Mr Houghton says that he made a number of oral demands of Mr Donoghue and was put off by 

reference to the fact that other proposed transactions between them, or actual transactions 

between them, would produce "a ball of money" involving, for example, Mr Donoghue pinching 

Mr Houghton in the chest and distracting him from his oral demands by congratulations on how 

much money they were going to make together on other matters. 

74. I do not accept that.  If there were any oral demands, then they were either generalised or, as in 

the case of the £7,000 payment alleged by Mr Houghton, whether or not it was ever made before 

he went to Australia at the end of 2007, they were satisfied.  So too as regards the £10,000 he 

alleges to have been paid as regards his Budget Skips set-up, to which I will turn separately in 

due course. 

75. That explanation will not do and nor will the explanation offered by Mr Houghton's counsel in 

closing that there were no documents because he was dyslexic or “almost dyslexic”.  The 

documents that he produced, including documents he wrote such as notes, showed that he was 

capable of writing and he was certainly capable of producing documents such as emails, letters, 

involving girlfriend or solicitors and the like, and many examples of those are in the bundle. 

76. The explanations offered by the claimant I regard as symptomatic of the man as regards this 

aspect, as was the absence of any documentation supportive of his case. In fact all the documents 

go against his case because they demonstrate the contrast between documented agreements and 

what he alleges in this case to be wholly undocumented oral agreements, for which there is no 

evidence at all by way of performance after the first year's letting. 

77. I also consider that the work for which the claimant was charging was modest and I see no 

reason to regard an agreement that he receive 10 per cent of the first year's lettings as in any way 

uncommercial or unrewarding or unfair.   

78. There is no evidence as to what a letting agent would or might normally charge, but Mr 

Houghton was not a letting agent.  He did not have the qualifications.  He did not have the 

overheads.  He did not have the volume of work that would be constituted by a professional.  

Whilst he told me that he had a WAMITAB licence and that he had a City & Guilds 

qualification, and therefore I have no doubt that in that and in other respects he is an able person, 
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there is absolutely no evidence which would convince me that there was anything uncommercial 

about the reward which was agreed in this case. 

79. He was no doubt present at the Watford site from time to time, but the idea that he oversaw and 

managed the clearing and letting of the storage yards from start to finish, as he has pleaded, is, at 

best, very wishful thinking.   

80. He had some involvement in relation to planning issues because he had introduced a planning 

consultant, and I am satisfied as to that, but all the documents available suggest that Mr Bowley, 

the gentleman concerned, communicated with Mr Donoghue and didn't even copy in Mr 

Houghton. 

81. Whatever work of that nature he did, in my judgment he did because he had a number of 

ongoing dealings for agreed reward and, in some cases, for anticipated considerable reward with 

Mr Donoghue.  To allege after the event that these substantial further sums are due to him, in my 

judgment, is more than simply exaggerated; it is false. 

82. He did work in relation to obtaining the lettings.  He said he spent a day dealing with advertising 

boards.  Maybe he did.  None of that is supportive of his case as against the defendants. I doubt 

that he dealt exclusively with any of the tenants.  To the extent that he agreed the terms, it 

couldn't have taken long.  There was a draft tenancy agreement from solicitors and I am satisfied 

that the completion of those drafts for each tenant was not dealt with by Mr Houghton and was 

probably dealt with by the defendants' staff and in particular their then credit controller. 

83. As far as the ongoing work is concerned and the management of those tenants, I am not satisfied 

that there was anything of any great substance, but, in any event, by then, whatever the 

commission arrangement was had already been agreed and, to a large extent, performed.  It isn't 

suggested that that sort of work was part of the claimant's obligation as at the time of the 

agreement.  If he had been managing those tenants then he would know what the records were at 

the very least in relation to that and he had no record of the tenancy agreements or of any 

management issues so far as they were concerned. 

84. Moreover, in my judgment it is highly unlikely that the defendants would have agreed to any 

open-ended arrangements which would leave them under an obligation to pay commission 

indefinitely in the case of tenants introduced, especially when the length of time for each tenancy 

was wholly unknown.  It may well have been less than a year, a tenant may have left within the 

year, and payment of the commission was made upfront as far as that was concerned. 
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85. When the parties fell out, as it happens, one of the tenants, called Speedy Recoveries, moved to a 

new storage site in which the claimant had an interest, called the Big Pink Storage site, and if 

there was any ongoing obligations between the parties, then it's very unlikely that that would 

have happened. 

86. Similarly, when the claimant did some work in obtaining lettings on the Cricklewood offices, if 

there had been years of outstanding commission due for Watford, then there would undoubtedly 

be some other evidence to the contrary. 

87. The defendants accept that he introduced seven tenants.  The documentation supports that.  It 

was only this year, possibly on a map at the beginning of the year or in his witness statement 

which was a few months ago, that the claimant suggested he had introduced more than that.  I do 

not accept that. To the extent that there was any liability in relation to the Watford lettings, it was 

satisfied by the defendants.  In any event, by the end of 2007 the claimant's case is that he was 

paid up to date. 

88. Those findings in relation to the alleged rentals/lettings commission on the Watford storage 

yards have some impact also, necessarily, on the claim for outstanding commissions on rentals of 

the Cricklewood offices.  Again, I am wholly unsatisfied as to that claim and for similar reasons. 

89. This was, on any view, a very small project by way of refurbishment and lettings, which I do not 

suggest were not of value to the defendants, because they plainly were, but I cannot see that they 

were not properly compensated for by payment of 10 per cent on the first year. 

90. The account that the claimant gave of his role in terms of management, again, in my judgment, 

over-egged his importance.  The extent of supervision of the stud partitioning and doorways and 

the like in refurbishment was not that great on any view and on another view was virtually non-

existent.  The persons involved on the ground simply had to do small work which they did at 

small cost.  Of course, the offices concerned were on the defendants' site, which included a 

builders' merchant and other assistance if needed. 

91. The alleged management after lettings by way of changing soap, toilet papers, being available if 

tenants needed keys, cannot possibly support the claim made by Mr Houghton some years after 

the event. Against the background of the Watford offices and on its own terms, this claim is 

utterly unsustainable and in the absence of any support or documentation on behalf of Mr 

Houghton, there is no alternative but to reject it in its entirety. 
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(7) The Pink Skips claim  

92. The skips claims are apparently put at much higher figures and to some extent give rise to more 

complication.  The claimant was very keen to talk up the importance of the Pink Skips concept, 

the brand, the get-up, by way of the colour, but although in principle there can be a claim in 

contract for payment on the basis of commission or royalty alleged referable to the provision of 

such a concept, it is one which gives rise to a certain degree of implausibility, based, as it is 

alleged, on an oral agreement without more, at least in the way of detail. 

93. These sorts of agreements necessarily are usually founded on a written licence or other form of 

contract.  To be paid substantial amounts over an indefinite time for the exploitation of 

unregistered ideas, colours, get-ups, et cetera, is difficult, to put it at its lowest.  That is reflected 

in the different ways in which the claimant has been forced to put his claim as to the subject 

matter of the alleged royalty and whether it was any skip painted pink or any skip ordered 

through the website or telephone line which was promoting pink-coloured skips. 

94. Moreover, there is no doubt that the pink skips idea was not exclusive to the claimant.  No doubt 

his previous companies had used it, Ace Waste with Mr Biffa in particular around the 2000 

period, but so had others in the waste industry, including others at that time and including others 

in the Watford area. 

95. The defendants contend that the claims require proprietary rights owned personally by Mr 

Houghton in the Pink Skips colour or promotion, the get-up and the means by which these pink 

skips were advertised. I do not accept that.  However, I do accept the proposition that the subject 

matter of these agreements renders the oral agreement by way of a binding contract implausible 

as a matter of fact.  I do not need to refer extensively to the law on trademarks and the get-ups 

and proprietary rights, nor as to the very well-known law as to the need for certainty of terms for 

the finding of a legally enforceable contract. 

96. As regards the evidence, there is no contemporaneous evidence for the agreement or any 

agreement as to payment for Pink Skips, whether coloured pink or ordered through the website 

and telephone line but not in fact coloured pink, as undoubtedly happened in the course of the 

defendants' business, its main business of PB Donoghue, involving blue, rather than pink, livery.  

Nor was there any attempt on either side to keep track of pink skips and pink skips orders.  The 

skips were not identified and recorded as subject to any commission obligation.   
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97. The claimant Mr Houghton said that he had relied on Mr Donoghue's honesty in terms of 

keeping a count of these skips, but that would only be possible if on both sides they considered 

that such a record would be available and there is no suggestion that anyone took steps to that 

end or that Mr Houghton at any stage asked about that. 

98. Moreover, given the history of Pink Skips and Pink Skips advertisements, it is highly unlikely 

that the version of Mr Houghton's case, according to which any skip ordered through the Pink 

Skips website or the dedicated telephone line would be subject to royalty, would not be available 

and would not have worked for the first few months, during which the dedicated means of 

advertisement and taking orders were not available. 

99. There was a gap of over a year between the alleged agreement in 2006 and the setting up of the 

Pink Skips website, the first version being arranged by Prototype in 2008. If a royalty had been 

agreed, then that would have been reflected in the defendants' profitability and their costing and 

their charges, not least because a previous business of Mr Houghton had eventually failed, a 

business which had been very competitively pricing pink skips.   

100. Now, the fact that a previous business had failed might not have alerted P B Donoghue.  Many of 

Mr Houghton's companies ended up in dissolution, either through liquidation or striking off.  

The defendants continued, plainly, to do business with him and to utilise his services, but the 

costings would have had to be done and the evidence on pricing, which came again from Mr 

Trayhorn, was unchallenged and did not take into account any £3 to £5 commission per skip. 

101. Moreover, by way of background, on a smaller point, Mr Houghton's evidence was that Mr 

Donoghue and Mrs McGowan had previously refused a commission based on a tonne of weight 

to be transported over a weighbridge in their background dealings because even £1 would have 

obviously been taken into account in reckoning prices and profitability. 

102. These matters are not of cardinal importance, given the very basic failings in this Pink Skips 

claim on the part of Mr Houghton.  The email that I've mentioned from him in February 2011, 

put virtually as the high point of his case, and an admission by Mr Donoghue that money was 

still due from Pink Skips, demonstrates the point because whoever it was who suggested, if they 

did, and for whatever reason, that the Pink Skips business would be handed back or could be 

handed back, could not have been very serious. 

103. The only things that the defendants could do by that time as regards giving something to Mr 

Houghton as regards his previous work or his previous view as to the importance and value of 
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the Pink Skips business was said in closing submissions to be the cessation of any Pink Skips 

business by them, but in the case of an unregistered marked get-up means of promotion referable 

to Pink Skips, it is very difficult to see what that would amount to. 

104. Mr Houghton had not personally owned anything in relation to Pink Skips.  His companies had 

carried on some business in pink skips but so had other people and that had been more than three 

years previously. Moreover Davenport Lyons's letter in June 2011 suggests that he was paid an 

initial £10,000 to include the launch of P B Donoghue's Pink Skips business and in 2007, he 

says, he was paid off for the balance of all sums outstanding for him. 

105. The facts that this was such a vague right, that there is no contemporaneous evidence, that Mr 

Houghton made no written reference to it for years until the end of 2010 and beginning of 2012 

render his case extremely unlikely.  Far more likely is that he did seem to assist P B Donoghue in 

relation to the use of Pink Skips and the promotion of it.   

106. It is consistent with his other conduct to suggest ideas without always agreeing a particular 

reward.  He sought to do business with more substantial concerns.  He was obviously ambitious.  

He obviously wanted to make a great deal of money and part of his plan in relation to that could 

well have involved assistance, no doubt in the hope that that would bring later reward, either as 

regards other transactions or, if the particular idea proved very successful, that he would, after 

the event, have been provided with compensation. 

107. However, it is noteworthy in the present case that there is no claim for a quantum meruit as an 

alternative to the claim based on an express oral contract, notwithstanding that the Davenport 

Lyons letter expressly warned that that might be an alternative claim.  That was in fact 

disclaimed at the trial on behalf of Mr Houghton. 

108. The matters alleged by him, in particular as regards the question of whether or not Pink Skips 

were entirely or primarily for residential customers -- that is, homeowners or builders as opposed 

to other trade customers -- in my judgment doesn't begin to establish this claim; nor do the 

incorrect statements in the Speechly Bircham letters, and nor, perhaps most of all, does his email 

of February 2011, which presumably was designed to flush out some form of settlement from the 

disdainful Mr Donoghue. 

109. Insofar as Mr Houghton has suggested that the existence of a trade application form download 

facility on the Pink Skips website, as well as the main P B Donoghue website, was concealed 

deliberately in these proceedings in order to seek to evade or defeat what was a valid claim on 
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his part, I regret that the allegation was made and it lends him no assistance whatsoever.  

Whether he created the first Yellow Pages advertisement, as I think was indeed likely, and also 

created a brochure, because he is not an illiterate gentleman -- he does produce documents -- 

again doesn't help him at all in establishing that he was to be paid for his assistance in the terms 

which he alleges. 

 

(8) Budget Skips 

110. That brings me, finally, to the analysis of the Budget Skips claim.  Again, that interrelates to the 

Pink Skips claim, arising from an alleged agreement earlier in time. But in the case of Budget 

Skips in 2008/2009, there was, and the defendants admit that there was, an agreement to pay £3 

or £5 per skip, depending on its size, in relation to those supplied pursuant to orders referred 

through Mr Houghton’s Budget Skips advertising and advertisements. 

111. I am satisfied that despite the claimant's attempts to characterise this as a joint venture in relation 

to activities in which he was sharing business with the defendants, it is better regarded, if 

characterisation in these terms is needed, as a brokerage.  It was an independent business to 

begin with, in which the claimant would have a phone line and would obtain an office and would 

refer business to the defendants.  He was not sharing in the risks and profits from that business, 

other than by his commission or royalty per skip hire which eventuated.  There was a flat-rate 

commission agreement and that was at a fixed price designated by Mr Houghton. 

112. It is likely that he was or wanted to carry on other business, not solely or exclusively referring 

everything to the defendants, such as his Man-With-A-Van business which appeared in the same 

advertisements.  And his Ace Skips was also the subject of the same advertising campaign. The 

order forms used by the claimants initially were order forms in his name, which allowed for 

various ways of fulfilment, including, but not limited to, reference to the defendants. 

113. The rival reasons put forward for the cessation of trading by the claimant as Budget Skips as to 

whether or not, as he contends, the defendants' salesmen were unhappy at the prospect of some 

undercutting through the Budget Skips business, or whether, as the defendants contents, it ceased 

because it was not a success, doesn't require resolution.  It is likely in my judgment that both 

reasons resulted in Mr Houghton's ceasing to operate this business. 
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114. It does not seem to me at all likely that there was a great volume of orders.  The order slips 

which were produced are few and Mr Houghton's explanation, namely that he used a number of 

books so the fact that these orders are of low number in terms of their designation in the order 

slip books' page numbers does not mean that they were indeed few, I find unsatisfactory.  There 

is no reason why the books would not be enabled to go up to a much higher number and there 

would be no point in using numbered books if a whole range of them with the same numbering 

was being used. 

115. The Freephone number, it appears, was not the subject of a huge number of calls and they almost 

ceased entirely well before the issue of these proceedings, although the number remained in 

force until shortly before the trial. 

116. As regards the question of the set-up costs, as I have already said, there are different versions of 

the agreement as regards that.  The agreement alleged, whether or not initially, when Mr 

Houghton was independent and taking his own office, or subsequently, when he gave up his own 

office and transferred the number, is, again, in context, implausible.  There is no record in 

relation to the set-up costs.  Mr Houghton admitted that he had not paid any rent for the office 

which he had occupied for a few weeks. 

117. Again there is no documentary evidence as to the costs of the advertisements and the alleged 

repayment by the defendant of £10,000 towards the same  and it is, to put it at it lowest, 

surprising, as I have already mentioned, that December 2010 “invoice and statement of costs’ 

gave no credit in relation to that £10,000. 

118. I have no doubt in the end at all but that the Budget Skips claim must fail, on its own terms and 

in the context of the other flawed claims.  Although in principle the defendants were liable to pay 

the £3 or £5 per skip ordered through the advertisement of Budget Skips pursuant to the 

agreement that they admit, there were no such orders subsequent to the commencement of the 

asserted limitation period, that is, 6 years before the issue of these proceedings, i.e. October 

2009, which would justify an account in this case. 

 

(9) Conclusions 

119. For those reasons, which I have endeavoured to summarise in order to explain this conclusion, I 

find that Mr Houghton's claims are without merit and should be dismissed in their entirety. 
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120. Because I gave this judgment orally following the previous day’s closing submissions (for which 

I was particularly grateful) there may well be corrections or matters on which I have to express 

conclusions or reasoning but which I have erroneously omitted from that judgment.  If there are 

such corrections or omissions, I would appreciate counsel telling me after a short break so that 

they will be on the transcript for use in the approved judgment; and we can then deal with costs 

and any other consequential matters. 

  


