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Approved Judgment

I direct that pursuant to CPR PD 39A para 6.1 no official recording shall be taken of this Judgment and that copies of this version as handed down may be treated as authentic.

.............................

His Honour Judge Robinson:
1. This is an Appeal by the Claimant/Appellant from a decision of Deputy District Judge (DDJ) Walters made on 14 October 2016.  He struck out the Claimant’s claim for damages on the ground that the circumstances surrounding the issue of proceedings in this case amounted to an abuse of the process of the court.
2. I have been greatly assisted by the submissions of Counsel.  Mr Exall, who did not appear below, has presented the case for the Claimant/Appellant.  Mr Paige, who did appear below, has presented the case for the Defendant/Respondent.  I will refer to the parties as Claimant and Defendant respectively.

3. The Claimant alleges he fell at the Defendant’s Public House premises.  It appears that a trap door had been opened to permit delivery of barrels of beer.  Liability is in dispute and, in the event that primary liability is established, there are allegations of contributory negligence.
4. The accident occurred on 16 November 2012.  Limitation thus expired on 16 November 2015.
5. A Claim Form was issued on 12 November 2015.  The claim was limited in value to £10,000.  The appropriate issue fee was £455, which was paid.
6. Particulars of Claim were dated 4 March 2016.  The Claim Form, together with the Particulars of Claim, a schedule of loss and a medical report were deemed served on 8 March 2016, just within the 4 month period allowed.  The schedule of loss totalled £41,678.00, which of course is in excess of the £10,000 limit of the claim.  The schedule was calculated down to 15 February 2016, 3 months after issue of the Claim Form.
7. The Defence was dated 12 April 2016.  Paragraph 1 alleged that the proceedings were an abuse of the process of the court.  It averred that insufficient court fee had been paid having regard to the value of the claim.  Express reference was made to the case of Lewis v Ward Hadaway.  There was also a dispute about correct name of Defendant.  The name stated on the claim form was Inn Focus Ltd.  The Defendant avers that the correct name is Black Bull (Doncaster) Ltd. 
8. By application notice dated 25 May 2016 the Defendant applied for an order that the claim be struck out as an abuse of the court’s process “in seeking improperly to avoid payment of court fees” (my emphasis). It was this application that come on before the DDJ on 14 October 2016.  He did strike out the claim.  The basis for his decision was shortly stated by the DDJ thus:
“On the balance of probabilities I find that the statement of case is an abuse of the court process in seeking improperly to avoid payment of the court fee which would attract (sic) to a claim which would at best be in excess of £45,000.  The claim is struck out.”
I suspect the DDJ meant “attach” rather than “attract” but nothing turns on that.

9. It will be noted that the language used was almost verbatim that of the relief sought in the application notice.
10. It is appropriate to mention at this stage the Directions Questionnaire (DQ) completed by the Claimant’s Solicitors dated 2 June 2016.  It was accompanied by a proposed draft order.  Paragraph 4 of the proposed draft order dealt with changing the name of the Defendant to “Black Bull (Doncaster) Limited”.  Paragraph 5 of the proposed draft order is in these terms:

“The claim form be amended to show the value of the claim as up to £60,000 upon the Claimant paying the additional fee and the claim form be treated as having been amended accordingly and with re-service dispensed with”.

11. It is now settled law that the issue of proceedings accompanied by a fee that is insufficient having regard to the value of the claim can amount to an abuse of the process of the court.  The starting point for what Mr Exall described as the “industry”  of  “seeking to strike out actions because of alleged underpayment of the Court fee” appears to be Lewis v Ward Hadaway [2015] EWHC 3503 (Ch), the case mentioned in the Defence.  The central feature of that and subsequent cases is the relationship between the amount of the claim as valued on the Claim Form, the appropriate court fee applicable to that value, and the true value of the claim as it ought to have been known to the relevant solicitor.
12. It may be that the fee which accompanies the Claim Form is sufficient having regard to the value of the claim as stated on the Claim Form.  That is not the point.  If the value of the claim as stated on the Claim Form is a clear undervalue of the claim, then it may be that the issue of such a Claim Form amounts to an abuse of the process of the court.  Whether such issue does amount to an abuse of the process of the court appears to depend upon the rationale behind the issue of the Claim Form with the relevant stated value.
13. This was the point in Lewis v Ward Hadaway.  As I observed in my judgment in Wiseman v Marston’s PLC (21 December 2016, County Court at Sheffield, unreported) at paragraph 19, that was a case where a deliberate decision had been taken by the relevant solicitor to issue proceedings and to save money by paying a fee that was derisory in the context of the issues at stake.  It was held that such conduct amounted to an abuse of the process of the court.

14. Other cases have been concerned with the effect on the limitation period of a claim being issued at an undervalue and payment of a consequentially reduced fee.   An example is Dixon v Radley House Partnership [2016] EWHC 2411 (TCC).  In that case, in the judgment of Stuart-Smith J there was reference to abusive conduct and to the state of mind of the relevant party (emphasis added):
“In the absence of an allegation of abusive conduct, intention to claim further amounts or even knowledge that their claims would be greater than claimed in the claim form does not prevent the proceedings as issued from being effective to stop time running for matters that can subsequently be advanced given the terms of the Claim Form.  The risk for a Claimant adopting this approach is that a failure to identify the claim with sufficient clarity in the proceedings as initially issued may lead the Court to hold that a later amendment involves a new claim which may engage s. 35 of the Limitation Act. This is axiomatic; and it is reasonable.  I would regard a principle that left the validity of proceedings to be determined by satellite litigation that investigates the (non-abusive) state of a Claimant’s mind and intentions on issue as detrimental to the efficient and fair conduct of litigation.  To my mind, the undesirability of the principle for which the Defendants contend is brought into sharp focus when it is remembered that the payment of fees is a matter for the benefit of the Court and is very largely irrelevant to the opposing parties.  When asked what actual prejudice their clients had suffered as a result of the asserted underpayment of issue fees in this case, Counsel for [the Defendants] were unable to identify any substantial prejudice at all. The best that could be suggested was that the underpayment of issue fees left the Claimants more money with which to fight the Defendants.  In the context of the overall costs of this action, that suggestion pales into insignificance”.
15. Thus it appears from those two cases that the state of mind of the solicitor in deciding what value to state on the Claim Form may be of considerable significance.
16. The judgment of the DDJ was short.  As appears from his judgment, at least part of the reason for its brevity was the need for Counsel then appearing for the Claimant to leave for another appointment.  The judgment, so far as it is material to the issue on appeal, reads thus, beginning at paragraph 2:
2.
The application before me today is to strike out the claim on the basis it is an abuse of the court’s process.  That application was made on 25 May of this year.  No witness statement has been filed by the claimant.
3.
The application by the defendant that the claim be struck out, the defendant relies on the case of Lewis v Ward Hadaway … and Glenluce Fishing Company Ltd v Watermota Ltd …  The defendant also refers to a letter dated 4 November 2015 from the claimant’s solicitors to the defendant’s solicitors. The final paragraph of that letter reads:

“Finally, on the basis of information presently available and in order to keep court fees to a minimum, we propose to provisionally assess quantum so as not to exceed £10,000.”

4.
At that time, the claim was up to the sum quoted, £10,000.  Subsequently only a matter of two or three months later, the claimant’s solicitors filed a schedule of loss, totalling £41,678.40.  That was for loss of earnings between June 2013 and October 2013.  I find it difficult to believe that the claimant was not asked by his solicitors to file a schedule of loss prior to the issue of proceedings.  The proceedings were issued in November 2015.

5.
Even today, no application has been made by the claimant to amend the amount claimed, or to pay any increased court fee I have been referred to the judgements in Glenluce and particularly in Lewis.    In the case of Lewis, the additional court fee had, by the time of the hearing, been paid.  As I have already mentioned no amendment has been made to the claim form, by the claimant, and no additional fee has been paid.

6.
I add that this is a short judgment, due to the fact that Ms Khan for the claimant has an appointment in Manchester this afternoon.  On a balance of probabilities, I find that the statement of case is an abuse of the court process, in seeking improperly to avoid payment of the court fee which would attract (sic) to a claim, which would, at best be in in an excess, of £45,000.  The claim is struck out.
17. In the course of the hearing, the DDJ asked counsel for the claimant (paragraph 190 of the transcript) “Do you happen to know from your instructions when the claimant notified those instructing you of the loss of earnings?”  An opportunity to take instructions was given.  Counsel came back and said this (paragraph 213 of the transcript):
Thank you again for the time Sir.  I have taken instructions as best as possible.    If I can submit at the outset the difficulty my instructing solicitor has is that she has only recently taken over the file.  The previous file handler who did deal with this has left the firm.  But from what she’s been able to gather, whatever documentation there has been in terms of assisting with the valuation of loss of earnings claim was only provided by the lay client, the claimant himself, after issue. Certainly, the gentleman who sits behind me, having looked through the correspondence, or the file that he has, can see that the valuation was made in January of this year, again which ties in with the timing of when the schedule was actually served. Unfortunately, there is nothing that could be seen on the file that my instructing solicitor has just looked at back at the office which indicates any earlier point at which a valuation could be made. Their initial instructions from when the claimant came in was that there would be a loss of earnings claim, but the indication at that stage was it was only minimal, so which would tie in with the £10,000 valuation.
18. I accept, with a slight gloss on the first issue, the submission of Mr Paige for the Defendant that there were three matters that the DDJ had to deal with:
(1) Mr Paige put the first issue thus: “Was the conduct [accompanying the issue of the claim form and payment of the fee] deliberate, or [did it arise out of] error or mistake”?  I would phrase the question rather differently, but substantially to the same effect namely “what was in the mind of the relevant solicitor at the time of issue and payment”?  This is factual issue that requires a finding of fact.
(2) In the light of the finding of fact at stage (1), does the issue of the claim form and payment of the fee amount to an abuse of the process of the court?  That again is a purely factual issue.

(3) If the answer to the stage (2) question is yes, what is the appropriate response?  This involves the exercise of judicial discretion.

19. The finding of the DDJ at stage (1) was that the solicitor was “seeking improperly to avoid payment of the court fee which would attract to a claim which would, at best, be in excess of £45,000.”  At stage (2) he determined as a matter of fact that this amounted to an abuse of the process of the court and at stage (3) he exercised his discretion to strike out the claim.
20. In making the finding of fact at stage (1) the DDJ appears to have set great store on 3 matters:
(1) The letter from the Claimant’s solicitors to the Defendant’s solicitors dated 4 November 2015 exhibited to the witness statement in support of the strike out application.  A brief extract was quoted by the DDJ at paragraph 3 of his judgment.
(2) The short time between issue of the Claim Form and the service of the schedule of loss

(3) A stated difficulty of belief recited in paragraph 4 of his judgment.
21. There was no direct evidence of what was in the mind of the relevant solicitor at the time of issue.  Thus any finding of fact must derive from an inference, which I define as a common sense conclusion drawn from evidence which the DDJ accepts.  The DDJ had the following material from which he might have been able to draw an inference which could stand as a finding of fact:
(1) The letter dated 4 November 2015;

(2) The fact of issue of the claim form with a statement of value limited to £10,000 and payment of the fee appropriate to such a claim;

(3) The service of the schedule of loss, calculated to February 2016;

(4) The proposed order filed with the DQ;
(5) The explanation given at paragraph 213 of the transcript of proceedings following the enquiry made by the DDJ.
22. I start with the letter, which has to be read in its entirety.

23. In my judgment, it is a very sensible letter, seeking to tease out a settlement prior to issue of proceedings.  It also expressly seeks confirmation of the name of the appropriate Defendant.  Had there been a response to that request, the indignant observation in the defence that the name of the Defendant was wrong could have been avoided.  The relevant paragraphs read thus (emphasis added):
“We note that, on reviewing our file, this matter is not yet resolved. 
In these circumstances we write to assess the current position and to identify the matters in issue which we hope will assist in establishing whether these might be narrowed or resolved.

…

Unfortunately, negotiations have not resulted in a resolution of the claim.  We must assume the proposal put to our client is the best offer which will be made and that, in the circumstances, settlement by means of further ADR is not now actively being explored.  If, however, that is wrong please let us know straight away.

In these circumstances, to resolve the claim, it would seem court proceedings are now necessary.

Accordingly, we are instructed to issue proceedings on our client’s behalf.

…

Our understanding is that the correct identity of the defendant is Inn Focus Limited.  Please let us know, straight away, if it is not and confirm the correct identity for the purposes of any proceedings.

…

You already have details of the cover provided by our client’s insurance policy against an adverse costs order.  Please would you provide us with an estimate of costs so that we can clarify whether this cover is adequate or will need to be extended.  If you do not do so, and the cover later proves to be insufficient, we reserve the right to draw this request to the attention of the Court and to seek an order limiting, as appropriate, the extent of any liability our client may have for costs.

Furthermore, we are mindful that the costs inevitably involved in pursuing a case of this kind can appear, if the matter is considered purely in terms of value, to end up out of proportion to the claim. Of course, if you choose, knowing of this, to leave matters in issue then you are effectively defining what is proportionate, in terms of the importance of the matter and complexity of those issues, and the necessary work will have to be undertaken. We are anxious you should be under no illusions about this and urge you if you wish to achieve a settlement of this case to attempt that now. If you do not we reserve the right to refer to this correspondence when costs are considered at any later stage.
Finally on the basis of information presently available and in order to keep court fees to a minimum we propose to provisionally assess quantum so as not to exceed £10,000.  This is on the strict understanding that we reserve the right to claim such sums as may be appropriate in due course.  Unless we hear from you to the contrary we shall assume this is agreed.  If, however, you do formally object we shall be required to pay a higher court fee and will produce this letter to the court on assessment, if necessary, in support of a claim to recover court fees at that higher level. 

24. Analysing that letter, there was a request for information concerning the likely costs of the Defendant, for the purpose of ensuring the Claimant had adequate costs insurance in place.
25. The penultimate paragraph contained a timely reminder of the tendency for costs to escalate once proceedings are commenced, coupled with an exhortation to make an offer of settlement.

26. In the final paragraph, there was what I interpret as a very sensible observation about costs and disbursements which it seems to me has been misinterpreted by the DDJ.  My interpretation of the final paragraph is this: we are about to take a step which will result in costs starting to escalate.  Costs can be an impediment to settlement – any offer accepted will have to be accompanied by costs which includes disbursements.  So, in order to put at ease the minds of the fund managers at the insurers, here is an assurance that the issue fee will not be an impediment to speedy settlement.  Provisional assessment of the value of the claim is £10,000.  This will “keep court fees to a minimum”.  However, the clear meaning of that phrase, taking the letter as a whole, is “legitimate minimum”.  I do not read into the letter an intention to evade court fees.  I read it as meaning quite the opposite.  There had been an assertion that quantum had been provisionally assessed.  It is recognised this may not prove to be accurate.  It may be that the claim turns out to be higher.  The Claimant’s solicitors can do one of two things.  First, issue at the legitimate minimum on the basis of information known, with a view to amendment if that proves necessary.  Alternatively, issue at the speculative maximum.  The problems with option two are that there is never any refund of court fees if the speculative maximum proves too high, and defendants object at assessment to paying the court fee if it has proved to have been appropriate to a much higher value claim.
27. I turn next to the period of 3 months between issue of the Claim Form and preparation of a schedule of loss.  This is not, in my experience, anything unusual.  The DDJ appears to think there is something fishy about this.  He seems to think that it is not credible that a Claim Form can be issued with a value limited to £10,000 and then “only a matter of two or three months later” there is a schedule of loss exceeding £40,000.  The period was three months.  
28. My interpretation of the DDJ’s misinterpretation of events is strengthened by his next observation: “I find it hard to believe that the claimant was not asked by his solicitors to file a schedule of loss prior to the issue of proceedings.”  The DDJ had asked for and was given information about that.  He was told in terms that according to the file, there was no relevant information concerning loss of earnings – see paragraphs 190 and 213 of the transcript, already quoted above.
29. A judge should be slow to disbelieve an account given by solicitors in the circumstances revealed in the transcript at those paragraphs.  But in any event the DDJ has entered into the realms of speculation, unsupported by proper evidence.  There was no evidence that there was any relevant information on the file.  The DDJ might find it “hard to believe …” but unless he is prepared to make a finding of fact that he has been lied to, he was not entitled to conclude that the Claimant’s solicitor knew in November 2015 that the value of the claim was bound to exceed £10,000.  That being so, there is there is no evidence to support the speculative finding that the Claimant’s solicitor was seeking to avoid payment of any relevant court fee, and there was also no evidence to support the speculative finding that the solicitor was “seeking [to act] improperly”.  In the letter, the Solicitor made it plain that court fees would be paid if appropriate.  Payment of court fees was specifically mentioned in the proposed order filed with the DQ.
30. Messrs Atherton & Godfrey, based in Doncaster, are decent, honest, long established hardworking local high street solicitors seeking to obtain first, access to justice for their lay clients and then justice once access has been obtained.   They are a dying breed.  They were seeking to tease out an offer of settlement from the D’s insurers.  It was impermissible for the DDJ to speculate that the objective of the Claimant’s solicitors was to engage in fees avoidance.
31. The DDJ was wrong to make the finding of fact which he did at stage (1).  It follows that his determination at stage (2), that the issue of the Claim Form amounted to an abuse of process, also cannot stand.  Finally, in the light of the foregoing, his decision at stage (3) to strike out the claim also falls away.

32. However, even if there had been any element of abusive behaviour on the part of the Claimant’s solicitor, strike out was simply a far too draconian response.  On any view the Claimant had paid to the Court a fee applicable to pursuing a claim valued at the not insignificant figure of £10,000.  Why should he be deprived of the opportunity to prove his claim to that value?  The DDJ gave no thought to that possibility.  It is true, no submissions to that effect appear to have been made.  But the DDJ, as the person guarding the dignity of the court against the abuse he had found to have been perpetrated against its process, is nevertheless obliged to consider what proportionate response is appropriate.  Strike out as a response was so disproportionate that it can properly be said to fall outside the range of reasonable responses open to a Judge, even on the facts as found by the Judge.  I would have set aside the strike out order in any event.

33. It follows that the appeal is allowed, the order for strike out is set aside.  Any application to amend the claim form to increase the statement of value will be considered on the merits if and when any such application is made.
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