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        Introduction and background 

 

1. This is my decision on the final preliminary issue between the parties 

within these detailed assessment proceedings originally ordered to be 

heard on 22nd August 2017.   I will indicate page numbers in any relevant 

bundle by the use of […]. 

 

2. On that occasion I decided the other preliminary issues, but was persuaded 

by the Defendant paying party that further witness evidence was required 

in order for the final issue of the ATE premium properly to be determined.  

Consequently I was furnished for the purposes of the resumed hearing with 

a supplementary bundle of documents comprising replies to supplemental 

points of dispute on this issue, witness evidence from Philomena Dagnall 

and Richard Malloy of the Claimant’s solicitors, from Andy Dyer, 

Underwriting Operations Manager at ARAG and from Brig Allen of the 

Defendant’s solicitors. 

 

3. Although it was the Defendant’s original intention to require Mr Dyer to 

attend the hearing in order to be cross-examined upon his evidence, Mr 

Dyer’s unavailability was ultimately accepted by the Defendant and the 

hearing proceeded on submissions only. 

 

4. The original claim arose out of an allegation of clinical negligence against 

the Defendant dating from 2009 which settled for some £250,000 on 20th 

October 2016. 

 

5. In the original points of dispute at Point 5 the Defendant raised the issue of 

the reasonableness of the level of premium claimed within the Bill, namely 

£53,145 (including a stage 2 premium of £48,195) plus the prevailing level 

of Insurance Premium Tax, evidenced by the Recourse Policy Schedule at 

[26] of the original hearing bundle, and sought to rely upon less expensive 

alleged comparator policies.  By way of reply, the Claimant sought to 

justify the choice of the policy in question, whilst at the same time seeking 

to resist giving comprehensive detail as to the method of calculation of the 



premium.  It also criticised the evidence relied upon by the Defendant as 

insufficient for this court’s purposes. 

 

Developments between the two hearings 

 

6. At the first hearing, Mr Wilcock on behalf of the Defendant highlighted in 

particular the apparent reluctance on the part of the Claimant to identify 

whether the Claimant’s premium was block- or individually rated.  He 

reminded me, latterly, that on that occasion, upon instructions, Mr Hogan 

informed the court that this was a block-rated policy and criticised the 

Defendant’s approach as “dancing on the head of a pin”.  This was in the 

context of the then only witness statement before the court of Philomena 

Dagnall dated 18th August 2017 which, inter alia, at paragraph 7(e) stated, 

 

“The cover provided competitively priced premiums which were 

payable at the end of the case only if the claim is (sic) successful.  It 

was a fixed rate which was dependent on the stage the claim reached.” 

 

7. However, by means of her supplemental statement dated 17th October 

2017 she confesses to an inaccuracy or error in her original statement, in 

that the second stage of the premium sought was not in fact fixed.  She 

asks the court to accept that the inaccuracy was unintentional and based 

upon a confusion in her mind, resulting from the policies which are 

currently recommended by the Claimant’s solicitors, those being fixed in 

that way. 

 

8. This misunderstanding is further confirmed by Richard Malloy in his 

witness statement of the same date. 

 

9. Additionally, however, in his first witness statement of 14th September 

2017 at paragraph 13 [39], Mr Dyer says this, 

 

“Unfortunately it has recently become apparent that during the 

process of rating the second stage premium, as claimed in the 

Claimant’s bill of costs, there had been a typographical error by the 

underwriter when inputting the figures into the calculation.  This 



resulted in an incorrect second stage premium of £48,195 plus 

Insurance Premium Tax (IPT).” 

 

10. As a result, the figure now claimed for the ATE premium has reduced to 

£32,120 plus IPT, comprising the fixed stage 1 premium of £4,950 net of 

IPT plus the revised calculated stage 2 figure of £27,170, an overall net 

reduction of some £21,025 or 39.56%. 

 

11. In consequence, the supplemental points of dispute have sought to 

highlight issues of conduct and evidence in support of the Defendant’s 

stance, which has now distilled down, in essence, to a strong attack upon 

the recoverability of any sum representing an ATE premium in this matter.  

The Defendant’s contentions are, unsurprisingly, refuted by the Claimant. 

 

Defendant’s submissions 

 

12. Mr Wilcock led the court through a comprehensive critique of the cogency 

and persuasiveness of the evidence relied upon by the Claimant.  He 

highlighted that the only evidence of any revised premium is contained 

within the statement of Mr Dyer and the only documentary evidence of 

any level of premium is contained within the original schedule [26], there 

being no revised schedule put before the court.   

 

13. He criticised the evidence of Mr Dyer for its lack of detail, firstly by using 

the phrase “typographical error”, perhaps a strange phrase to be used in 

such circumstances, without further explanation and more particularly for 

its total lack of description of the calculation process which firstly resulted 

in the incorrectly claimed figure and, more importantly, which ultimately 

resulted in the substituted figure.  In essence, says Mr Wilcock, such a 

nonchalant or cavalier attitude as to evidence in the circumstances of this 

case, with its admitted history of documentary and analytical error, ought 

to lead to a straightforward finding that the claim for the ATE premium 

must fail. 

 



14. In the foregoing context, it is argued, there needs to be much more in terms 

of cogent and persuasive evidence put before the court for the court to be 

satisfied that the current evidence before it is sufficiently reliable for the 

premium to be awarded. 

 

15. The Defendant seeks to pray in aid an analysis of other cases involving 

ARAG premiums, as advanced through the witness evidence of Mr Allen.  

In essence what is argued is that in a number of other similar cases ARAG 

have sought to put before the court differing explanations as to how the 

second stage premium is calculated, which ought to lead to this court being 

doubtful as to the reliability of Mr Dyer’s evidence on this point.  The 

evidence put before the court by means of a table at [58] of the 

supplementary bundle is, it is said, more than a snapshot and indeed good 

evidence of material inconsistency on the part of ARAG. 

 

16. Further criticism is made of the reliability of Mr Dyer’s evidence in this 

case by means of close scrutiny of what is said from paragraph 8 onwards, 

namely that the second stage of the premium is “in a sense individually 

rated”, based upon a calculation of the “EML” or Estimated Maximum 

Loss from figures supplied by the Claimant’s solicitors of their own 

disbursements and the Defendant’s anticipated costs up to and including 

trial, which is then subject to underwriting analysis in the context of the 

relevant success rate derived from ARAG’s insurance book, but not in the 

context of the, or based upon any, specific prospects of success in this 

case.  It is difficult, in those circumstances, to understand, submits Mr 

Wilcock, how there can have been what is described as a “typographical 

error”.  This was Mr Dyer’s opportunity, it is said, to demonstrate the 

accuracy of the revised figure, which he has singularly failed to do.  It is 

unacceptable, contends the Defendant, simply to rely upon any lack of 

evidence on the file as to how the premium has been calculated when it 

must surely be at least possible to demonstrate how the corrected premium 

has been arrived at. 

 



17. Mr Wilcock also draws the court’s attention to the tension between the 

witness evidence of Mr Dyer, effectively ruling out the relevance of the 

specific prospects of success of this case to any calculation, and the 

evidence of Mr Malloy to the effect that prospects of success were advised 

by both the relevant fee earner and counsel and provided to ARAG.   

 

18. In essence, says Mr Wilcock, what we have here is analogous to a road 

traffic accident claim for repairs to a vehicle supported by a single asserted 

but corrected figure as opposed to a proper analysis within an engineer’s 

report.  Such a claim, if challenged, would fail and so, says the Defendant, 

should this one. 

 

19. Mr Wilcock then went on to raise further issues in support of the 

Defendant’s overall contentions arising out of alleged contractual 

deficiencies in terms of proper communication between the solicitors and 

the Claimant on the issue of the ARAG policy and its premium such that 

an indemnity issue arises.  He also highlighted some oddities in terms of 

the timing of the documentation before the court. 

 

20. If, in conclusion, submits Mr Wilcock the court is satisfied with the 

Claimant’s evidence, nevertheless the claim for the ATE premium should 

be dismissed in any event in accordance with the court’s powers in relation 

to misconduct pursuant to CPR r.44.11. 

 

Claimant’s submissions 

 

21. Mr Hogan, on behalf of the Claimant, divided his submissions into 4 parts. 

 

22. Firstly he provided an overview, noting that there was no specific 

challenge argued in relation to stage 1 of the premium and confirming the 

“hybrid” approach of ARAG to the calculation of the stage 2 premium, 

involving both an individual element with respect to estimated exposure 

combined with the overall level of success across the insurance book of 

these sorts of claims.  It is clear, submits Mr Hogan, that this is a complex 

financial product with an element of human involvement in arriving at the 



figure claimed and that mistakes have been made, but no mala fides has 

been identified and this court should not be distracted from its task by a 

mere mistake. 

 

23. Secondly Mr Hogan focused upon the supplementary replies and the 

evidence supporting them.  No adverse inferences should be drawn, it was 

submitted, from the making of a mistake and a consequent apology for that 

error.  The court should note that Mr Dyer was prepared to come to court 

but had family difficulties on this occasion and as a result the Defendant 

declined to enforce its opportunity to cross-examine him by way of 

seeking an adjournment. 

 

24. Mr Hogan asks the court to be satisfied with both the evidence of Mr Dyer 

and Mr Malloy, noting Mr Malloy’s stress on the need to have confidence 

in the particular company providing the insurance and clarifying that any 

figures provided by the solicitors of costs exposure in excess of £100,000 

would be irrelevant for the purposes of any calculation, given the limit of 

the indemnity under this and similar policies.  For “typographical error” he 

suggests one should read “a mistake when inputting relevant figures” and 

he highlights the theory put forward in the supplemental replies at [12] that 

the erroneous figure originally set and consequently claimed for the 

premium is likely to have come from simply taking the EML (£53,145) 

without applying any further actuarial analysis and deducting from it the 

net stage I premium of £4,950. 

 

25. Mr Hogan further asks the court to discount the relevance of the alleged 

comparator cases which, he points out, have not been the subject of any 

judgments critical of ARAG, neither do they comprise any attempt to 

impeach the evidence of Mr Dyer by suggesting any prior inconsistent 

statements either from him or from anyone else.  What the Defendant has 

produced, it is said, is indeed a snapshot from what must otherwise be a 

very large pool of similar cases and similar policies, otherwise ARAG 

itself would be unable to function in this area of the insurance market.  In 

summary, there was nothing in any of the comparators at [11] to cause 

doubt as to the reliability of the evidence of Mr Dyer. 



 

26. Thirdly, Mr Hogan turned his attention to matters of law, reminding the 

court that an old-style premium of this type is bound to be subject to the 

guidance of the Court of Appeal in Rogers v Merthyr Tydfil [2007] 1 WLR 

808, the issues being summarised at paragraph 96 of the judgment of 

Brooke LJ and which guidance overall, it is said, disavows the simplified 

comparator approach adopted here by the Defendant. 

 

27. Finally, Mr Hogan addressed the issues raised latterly of contractual 

validity, namely that there was no liability upon the paying party as a 

result of a breach of the indemnity principle and/or inadequacies in the 

documentation supplied to the Claimant.  This approach, argues Mr 

Hogan, should be rejected on the basis that, whatever breaches there may 

have been on the part of the party contracting with the Claimant, such are 

irrelevant in the absence of any acceptance by the Claimant of any such 

breach, thus leading to the discharge of the Claimant from her obligation 

to pay the premium.  The fact that the figure now claimed is less than that 

originally communicated is, it is argued, irrelevant and may be analysed 

contractually as ARAG waiving its right to the full contractual sum or 

alternatively be liable to be disregarded for mistake. 

 

28. In conclusion, says Mr Hogan, Mr Dyer was a witness who has no axe to 

grind and was, prima facie, prepared to come to court if required so to do 

and who volunteered the mistake which was made such that his evidence 

should be given credence and the Defendant ought not to be able to rely 

upon such circumstances to absolve him from paying for the expense of 

proper underwriting evidence to contradict the evidence relied upon by the 

Claimant. 

 

Discussion 

 

29. I remind myself that this is a standard basis assessment of costs in relation 

to which the court will not allow the recovery of costs which have been 

unreasonably incurred or which are unreasonable in amount (r. 44.3(1)).   

In addition the court will only allow costs which are proportionate to the 



matters in issue, even if reasonably or necessarily incurred and will resolve 

any doubt as to whether costs were reasonably and proportionately 

incurred or were reasonable and proportionate in amount in favour of the 

paying party (r. 44.3(2)). 

 

30. The real issue here for initial determination, however, it seems to me is a 

question of evidential proof, before reasonableness or proportionality fall 

to be considered.  In other words, very simply, whether this court finds on 

the balance of probabilities that the Claimant has shown a contractual 

liability to pay a quantified ATE insurance premium, in this instance to 

ARAG and, if so, what that level of premium in fact was. 

 

31. It is right, in my judgment, to breakdown this determination into the 2 

stages of premium sought. 

 

32. I disagree with Mr Wilcock, insofar as he was attempting to submit that 

there is no documentary evidence before the court as to stage 1 of the 

insurance premium.  The policy schedule at [26] provides the court in my 

judgment with clear evidence, which has not been subject to alteration, 

correction or variation, that the premium for stage 1 is claimed at £4,950 

plus relevant IPT. 

 

33. The evidence of inception of the contract of insurance is contained within 

the witness statement of Mr Malloy from paragraph 16.  He tells the court 

that the ARAG Recourse Two Stage ATE Insurance “Premium” (which I 

take to mean “Policy”) was incepted in 2011 as a result of the Claimant’s 

solicitors believing and recommending ARAG to be a reputable insurance 

provider with the reassurance that they were underwritten by Britt 

Insurance Limited and being of the view that they provided suitable and 

competitively priced cover.    He further confirms that ARAG were found 

to be professional to deal with and would pay out on any relevant claim 

“fairly and expeditiously”.  From his perusal of the file Mr Malloy can see 

that the Claimant was recommended the ARAG ATE policy by means of a 

letter dated 14th June 2011, exhibited to his statement.  Within that letter 

the Claimant was told reasons for the choice of the ARAG policy and that 



the premiums would be staged, “one for pre-issue” and one for “post-

issue”.  The letter concludes in this way, 

 

“If you are happy for me to apply for insurance on your behalf, then 

please sign and return the attached copy of this letter to me in the SAE 

provided. Alternatively, please provide me with your written 

instructions.” 

 

34. He then annexes a further letter dated 30th June 2011, which proceeds in 

this way, 

 

“I am pleased to inform you that your case has been accepted by Arag 

legal services for a policy of insurance… The total premium quoted is 

£5,247.00.   Once proceedings are issued a second premium will be 

incurred… Accordingly, I attach a copy of the policy schedule 

together with recourse policy document and policy summary.” 

 

35. This is all in accordance with Mr Malloy’s further evidence that the 

Claimant agreed to the obtaining of such a policy and the figure quoted in 

the second letter is identical to that featuring in the later schedule as 

applicable to stage I where IPT is 6% [26]. 

 

36. I am accordingly satisfied, on the balance of probabilities, that as at 28th 

June 2011 (Policy Start Date [26]) the Claimant was contractually liable to 

pay ARAG the stage 1 premium, namely £4,950, together with any 

applicable IPT. None of the arguments I have heard as to the reliability of 

evidence generally in this case causes me to doubt the supportive evidence 

relied upon from Mr Malloy. 

 

37. However, I agree with Mr Wilcock that there is no documentary evidence 

before the court in support of the revised figure now claimed for the stage 

2 premium.  Stage 2 itself is reached, according to the ARAG policy 

document terms “at the point of issue of legal proceedings” [31] which in 

this case was 8th July 2015.  From the witness statement of Mr Malloy, it 

would appear that stage 2 cover was not in fact confirmed by ARAG until 



24th March 2016, once the relevant information had been furnished.  Mr 

Malloy says at paragraph 37, 

 

“Once the second stage cover is accepted we are provided with an 

updated premium confirming the second stage premium amount.” 

 

38. Thus, it would appear likely that the updated policy schedule at [26] was 

not produced prior to 24th March 2016.  Insofar as Mr Wilcock suggests 

that this is unlikely on its face, given that IPT increased to 10% as a result 

of the Budget in March 2016, I accept the essence of Mr Hogan’s 

submission that the insurer would be bound to be found to have been on 

cover since 8th July 2015 and it follows from that, in my view, that there is 

no inconsistency in that policy schedule bearing on its face the two 

potential levels of IPT applicable or known or to be envisaged as at 8th 

July 2015, whether or not they are likely to have been in fact applied to 

any such document actually produced on that date. 

 

39. Insofar as there is no evidence before the court that written notice of the 

stage 2 premium was sent by the Claimant’s solicitor to her, I am not 

persuaded that any absence of such communication would be fatal to any 

contractual liability between the Claimant and ARAG.  It is clear to me, 

from the correspondence previously referred to, that a second premium 

would be payable when proceedings were issued.  It is also apparent that it 

was conveyed to the Claimant that the insurers would not be looking for 

payment until the end of the claim and that the item would be recoverable 

as a disbursement from the Defendant, if the claim is successful or not 

pursued if the claim were under successful.  As such, in my judgment, the 

Claimant had agreed to pay a second stage premium ab initio and any 

failure to convey the actual figure to the Claimant in accordance with the 

terms of the contract would not cause, without more, any discharge of her 

liability to pay the same.  Indeed, in these circumstances, there in fact 

would have been little purpose served in fact by the Claimant having been 

notified of the figures for stage 2 as identified at [26] since those figures 

are no longer pursued as accurate in any event. 



 

40. I therefore conclude, in principle, that there is no breach of the indemnity 

principle in terms of a liability per se to pay a stage 2 premium. 

 

41. However, after careful consideration of the evidence before me and the 

submissions made at the hearing, I have concluded that the Claimant has 

not proved to my satisfaction and on the balance of probabilities any 

quantifiable level of that premium, for these reasons:- 

 

(i) the initial stage 2 premium claimed had every appearance of being 

genuinely and correctly calculated by ARAG and, but for my 

agreement to adjourn for further evidence, might well have been 

held as part of the assessed costs payable to the Claimant in these 

proceedings; 

(ii) it is only as a result of happy chance that, consequent upon my 

decision on the last occasion, Mr Dyer came to reconsider the 

figure and reached his conclusion as to the “typographical error”, 

with the consequential considerable reduction in the figure 

claimed; 

(iii) in those circumstances, in my view the court is entitled, in this 

matter at least, to entertain doubts as to the reliability of prima 

facie assertions of evidence and to expect a comprehensive 

approach to proving what might otherwise have been relatively 

straightforward matters of fact; 

(iv) as such, in that the evidence of Mr Dyer does little more than point 

out the error and apparently correct it, without supplying the court 

with any cogent, persuasive and thus apparently reliable basis upon 

which to accept not only the existence of the initial error but also 

the accuracy of the consequential correction, such that the Claimant 

is forced to resort to matters of theory alone as exemplified upon 

Issue 1 [12], I remain unpersuaded in support of a claim for a 

significant individual lump sum in excess of £27,000, set against 

this particular background of error and confusion, that the figure 



sought in substitution for that documented at [26] can be safely 

accepted as accurate on balance. 

 

42. In consequence, without having to resort to consideration of issues of 

reasonableness or proportionality, the claim for the stage 2 element of the 

premium fails for lack of quantifiability. 

 

43. Insofar as I might be required to give further consideration, I confess that I 

am struggling to identify the whereabouts of annex 1, as referred to at page 

14 of the original points of dispute and replies, but, as a matter of 

principle, I am in agreement with the Claimant that the simple provision of 

comparator policies without more detail of an expert underwriting nature 

on the unreasonableness of the index policy either as to terms or cost, is 

insufficient to persuade me to make a finding of unreasonableness in these 

circumstances. 

 

44. I also accept Mr Malloy’s evidence as supportive of the reasonableness of 

the choice of the ARAG policy in the first place. 

 

45. Further, given the sums in issue in the original claim, I have little 

hesitation in forming the view that the stage 1 premium, which I allow at 

£4,950 plus applicable IPT, is not disproportionate. 

 

 

-------------------------------------------------- 

 


