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HHJ FREEDMAN:  
The Issue
1. The issue which arises in this appeal can be stated succinctly:  is a defendant in a road traffic accident claim, who loses in the main action and, equally, is unsuccessful in his Part 20 claim for damages for personal injuries, entitled to the benefit of Qualified One Way Costs Shifting (“QOCS”) in relation to the costs of the main action, pursuant to CPR 44.13?
The Appeal

2. The appellant seeks permission to appeal the decision of Deputy District Judge Thorn made on 27 July 2017 when, at the conclusion of a fast track trial, he refused the appellant permission to enforce an order for costs against the defendant on the basis that QOCS applied.

The Background 
3. The background to this claim and counterclaim is very straightforward.  The appellant brought proceedings against the respondent for financial losses arising from a road traffic accident which occurred on 10 August 2015.  The appellant did not bring a claim for damages for personal injuries.  The respondent denied liability and brought a Part 20 claim for damages for personal injuries.

4. At the trial, on 3 August 2017, the appellant succeeded on his claim and the respondent’s Part 20 claim was dismissed.  The respondent was ordered to pay the appellant’s damages in the sum of £7,674.24p.  In relation to costs, the Deputy District Judge concluded that the appellant was entitled only to fixed costs; and that those fixed costs could not be enforced without the permission of the court because of the protection of QOCS.

5. Before turning to the merits of the appeal, I should comment upon the procedural background for it took almost a year for this appeal to be heard.  In fact, I gave directions for the hearing of the appeal in late August 2017 and, thereafter, the matter was listed for a hearing on 20 October 2017.  That hearing, and subsequent hearings, had to be vacated because of the unavailability of a transcript of the judgment of the Deputy District Judge.  When the matter finally came on for hearing before me on 9 February 2018, a further adjournment proved to be necessary because of the absence of citation of all relevant Authorities and the absence of a written skeleton argument from the Respondent.
6. I eventually heard the appeal on 28 June 2018.  I was informed that a decision of the Court of Appeal was expected imminently which was likely to be directly relevant to the issue which I had to consider.  Accordingly, I gave the parties permission to serve supplemental written submissions within 14 days of the judgment being handed down.  The judgment was handed down on 17 July 2018.  The case is Cartwright v Venduct Engineering Ltd2018] EWCA Civ 1654, being an appeal from the decision of a Regional Costs Judge.

7. The parties took the opportunity to file further written submissions.  Additionally, once the respondent had had sight of the appellant’s written submissions, permission was sought to file further brief written submissions for which I gave permission.

QOCS

8. CPR 44.13 provides as follows: 
(1) This section applies to proceedings which include a claim for damages – (a) for personal injuries; 
.. 
..

(2) In this section ‘claimant’ means a person bringing a claim to which this Section applies… and includes a person making a counterclaim or an additional claim.  (My emphasis).

9. CPR 44.14 (1) stipulates that orders for costs made against a claimant may be enforced without the permission of the court but only to the extent that the amount of costs does not exceed the aggregate amount of damages recovered by the claimant.
10. CPR 44.15 and 44.16 set out the exceptions where QOCS will or may not apply, but such are of no relevance to the instant appeal.

Deputy District Judge Thorn’s judgment

11. After hearing full argument, the Deputy District Judge concluded that the reference to proceedings in 44.13 (1) must be taken to refer to the whole of the proceedings including the claim and the Part 20 claim.  He noted that subsection (2) specifically states that a claimant includes a person bringing a counterclaim.  Accordingly, and whilst acknowledging the argument that it may not have been intended that QOCS should apply in the circumstances of this claim and counterclaim, nevertheless, he felt constrained to find that QOCS gave the Defendant protection in costs.
Appellant’s Case

12. It is accepted, as it must be, that QOCS in this instance applies to the Part 20 proceedings.  However, it is argued that it should not apply to the whole of the action, and specifically, not to the claimant’s claim.  In order to achieve this outcome which, it is said, is consistent with the purpose of the QOCS provisions, it is submitted that the word proceedings must be given a narrow interpretation and that it should not be deemed to cover the entirety of the action. Rather, that the claimant’s Part 20 claim should be construed as separate proceedings.  Mr Brien submits that this construction of the word proceedings is consistent with the decision of the Court of Appeal in Wagenaar v Weekend Travel Ltd [2014] EWCA Civ 1105 and the decision of the Supreme Court in Plevin v Paragon Personal Finance [2017] UKSC 23.  In his original submissions, he also sought to place reliance upon an unreported decision of this court in Deborah Bowman v Norfran Aluminium Ltd.
13. In addition to the above, the appellant makes a number of general observations as follows: (i) if the decision of the Deputy District Judge stands, then there would be a strong incentive for insurers to encourage defendants to make claims for damages in road traffic accidents and, in particular, to bring personal injury claims which (subject to the exceptions in CPR 44.15 and 44.16) would, even if unsuccessful, avoid them having to pay costs.  
(ii) moreover, the consequences of the Deputy District Judge’s positive interpretation being correct is that successful claimants, in any type of case, run the risk of paying their own legal costs, as a result of a defendant issuing Part 20 proceedings for damages for personal injuries.  
(iii)  as a matter of principle, no claimant or Part 20 claimant should be encouraged to bring a hopeless claim: that principle is defeated if, even in the event of a hopeless claim being brought and being unsuccessful, the party bringing the claim can avoid orders for costs. 
(iv) the purpose of QOCS was to protect those who had suffered injuries from the risk of facing adverse costs orders obtained by insurance companies and the like.  The outcome here, if the Deputy District Judge was right, is that an insurance company is able to avoid its obligations to meet the costs of a claimant who has succeeded in the main action.

14. The appellant maintains his position notwithstanding the decision of the Court of Appeal in Cartwright.  Mr Brien submits that that decision remains supportive of the appellant’s case in the instant appeal.  Moreover, he says that whilst Cartwright was concerned with proceedings against multiple defendants, a real distinction is to be drawn between proceedings brought by a claimant and proceedings brought by a Part 20 claimant in the same case.  He submits that the observations of Coulson LJ in Cartwright support the proposition that there should be no incentive for any party to bring a hopeless claim. 

Cartwright

15. Before turning to the respondent’s submissions, it is convenient to examine closely the decision in Cartwright.  In that case, the Court of Appeal upheld the decision of Regional Costs Judge Hale that a successful co-defendant in a QOCS case may seek to enforce an award of costs when an order for damages and interest is made in favour of the claimant against an unsuccessful co-defendant. I interpose to say that this decision of the Court of Appeal renders my decision in Bowman unsupportable and it should now be disregarded.  It was, in any event, rendered unsound by the Court of Appeal’s decision as to the issue of set off, when the matter was considered in Howe v Motor Insurance Bureau (No 2) [2017] EWCA Civ 2523.

16. It seems to me that the relevant points, for the purpose of this appeal, to be distilled from the decision in Cartwright are as follows:  
(i) a wide meaning is to be given to the word proceedings (see paragraphs 26 and 30).  
(ii) Wagenaar does not permit a claim brought against six defendants to be interpreted as six separate sets of proceedings as opposed to a single set of proceedings.  
(iii) only very limited attention should be paid to the preparatory materials leading up to CPR44.13-44.17 coming into force, including the Final Report of December 2009.
Respondent’s submissions

17. On the basis of the decision in Cartwright, the respondent submits that there is no basis whatsoever for a narrow interpretation of the word proceedings.  To the contrary, it must be given a wide definition.  Accordingly, it is submitted that if a claim with multiple defendants can be construed as one set of proceedings, it must, of necessity, follow that a Part 20 claim which arises out of the same facts as the claim constitutes one set of proceedings.

18. Moreover, it is argued that if it were intended that a Part 20 claimant should only enjoy partial QOCS protection, the rules in CRP44.13-44.16 would have made express provision for such.  To the contrary, it is said that on a plain reading of the rules, the converse is clearly the case.
19. Mr Lyons, in his supplemental submissions, rejects squarely the notion that the effect of the decision of the Deputy District Judge is to encourage frivolous or vexatious claims.  He says that if a claim was totally devoid of merit or was being used as a vehicle in order to give a defendant QOCS protection, then the Part 20 claim would be struck out as being an abuse of a process or disclosing no reasonable grounds.  Further, he argues that insofar as Mr Brien seeks to derive support from what was said by Coulson LJ in Cartwright, he has fallen into error.  Specifically, he says that Cartwright was not concerned with the pursuit of spurious claims but rather it was setting boundaries as to QOCS protection.

20. Generally, Mr Lyons submits that the reasoning in Cartwright makes it abundantly clear that the approach adopted by the Deputy District Judge was right.
My decision

21.  Until the judgment in Cartwright was handed down, it seemed to me that, it was at least arguable that it would be possible to divide up proceedings into, on the one hand, a claim and, on the other, a Part 20 claim, i.e. two sets of proceedings, albeit that the decision in Howe tended to suggest otherwise. However, in the light of the decision in Cartwright, it seems to me that proceedings must be given a wide definition.

22. Accordingly, I accept the submission, without hesitation, that it would be patently absurd and illogical if the word proceedings is deemed to cover all of the claims brought against six separate defendants, but not a claim and Part 20 claim, both of which arise out of the same accident and are joined in one action.  Whilst, on one view, it may seem unjust that the defendant can avoid payment of costs in the main action, purely as a result of bringing Part 20 proceedings for damages for personal injuries, it seems to me that that is an inevitable result of the wording of CPR44.13 and 44.14.  I agree with Mr Lyons that if the intention was to limit a Part 20 claimant’s protection in costs, such would have been expressly set out in the rules.

23. In my judgment, therefore, the proper interpretation of CPR44.13 is that the reference to proceedings is to both the claim and the counterclaim; and that since it is expressly stated that a Claimant includes a person who brings a counterclaim/additional claim, it follows that the Defendant/Part 20 Claimant has the protection of QOCS. For the reasons advanced by Mr Lyons, I reject the submission that to interpret the provisions in this way will encourage spurious or hopeless claims for damages for Personal Injuries.
24. In my view, therefore, the decision of the Deputy District Judge was correct.

25. Prior to the handing down of the decision in Cartwright, I considered that this appeal was arguable and stood some chance of success. However, on a careful analysis of the Judgment in Cartwright, it seems to me that it can no longer be said that this appeal stands a real prospect of success.

26. In these circumstances, I am constrained to refuse permission to appeal.

End of Judgment
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