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His Honour Judge Allan Gore QC:  

 

1. There is no dispute that, on 4 July 2015, the Claimant fell from a scaffold tower on 

which he was working at the premises of Mr Cook at Burton Cottage, near Crediton in 

Devon and that, as a result, he sustained injuries.  During case management it was 

directed that breach of duty and causation of injury be tried as preliminary issues, 

leaving only the assessment of damages to be determined by the Court on a later date 

if the Claimant establishes liability.  So it is that the matter comes before me for trial.  

 

2. There is profound and fundamental factual dispute concerning this accident and 

responsibility for it.  The parties agree that the Claimant was a self-employed carpenter 

specialising in rooves and the Defendant was a self-employed subcontractor who 

undertook general building work.  There is also no dispute that the Defendant was 

engaged to undertake certain works by the owner or occupier of the premises at which 

the accident occurred.   

 

3. The Claimant alleges that he was engaged by the owner (Particulars of Claim paragraph 

5), and the Defendant concedes that he suggested that the owner engage the Claimant 

(Amended Defence paragraph 4).  Paragraph 6 of the Particulars of Claim sees the 

Claimant allege that the scaffolding for the job was provided by the Defendant and 

paragraph 7 asserts that what I call conventional scaffolding to distinguish it from what 

is referred to as a tower scaffold was erected by the Defendant.   

 

4. Paragraph 5 of the Amended Defence asserts that the scaffolding for work to the gable 

end was provided by the owner of the property but admits at paragraph 6 that to do 

work around the corners, use would have to have been made of the Defendant’s own 

scaffold because Mr Cook’s scaffolding only extended along the gable ends of the 

premises as opposed to the wall.  The Defendant owned the constituent parts of two 

tower scaffolds, together with Youngman boards.   

 

5. Paragraph 7 of the Amended Defence alleges that the towers did not have wheels.  

Paragraph 18 of the Particulars of Claim sees the Claimant assert that the scaffolding 

towers were fitted with lockable wheels so as to be “easy to manoeuvre as required.”   

   

6. I digress from the description of the pleaded cases to describe the tower scaffold. 

Essentially, the tower is a square depending on the type of base that varies from 

manufacturer to manufacturer and, adopting the compass points, the first stage or lift 

will comprise preformed sections on the north and south faces, leaving the east and 

west faces open.  The next lift will place the next layer of sections on the east and west 

faces, leaving the north and south faces open.  This is achieved because the vertical 

tubes of the lower sections are topped by female tubular sections into which narrower 

male sections of the upper sections slot or house and so, stage or flight by stage or 

flight, the tower rises.   

 

7. It is possible for both rigidity and safety purposes to incorporate additions that may be 

cross rails that act as safety rails on the open sides of a stage or lift or horizontal rails 

fitted diagonally across one level for rigidity, or diagonal braces between stages or lifts 

also for rigidity, all of which are deployed within the boundary of the tower.  It is also 

possible to strut or brace the whole tower by means of members extending outside it.  

Finally, the base of the tower can, but does not have to be constructed so as to 

incorporate wheels at the foot of each of the four corners to facilitate moving the entire 

tower horizontally along the ground.  The design, therefore, is incredibly versatile.   
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8. Paragraphs 9 and 10 of the Particulars of Claim allege that, on or before 29 June 2015, 

these scaffold towers were erected by the Defendant and at about ten feet above the 

ground connection between the two towers was achieved by Youngman boards.  These 

are longer and wider rigid boards than the conventional planks of wood known as 

scaffold boards deployed on standard rigid scaffolds.   

 

9. At paragraph 18 of the Particulars of Claim the Claimant asserts that between his last 

day of working at the site before the date of the accident and his arrival on the day of 

the accident the scaffolding towers had been moved from their previous position to 

where he came to use them on the day of the accident.  Moreover, in paragraph 2 of 

the reply, the Claimant asserts that the tower scaffold remained in situ from when he 

commenced work on 29 June 2015 until the date of the accident.   

 

10. Paragraph 3 of the Reply sees the Claimant assert that the tower scaffold was not 

dismantled each evening, nor re-erected each morning.  The Defendant pleads a 

fundamentally different background asserting, in paragraph 8 of the Amended 

Defence, that he only brought these scaffold towers to the premises on 1 July and that 

he dismantled the scaffolding every night after use.  At paragraph 11 the Defendant 

alleges that the Claimant asked to use the scaffold towers for his own work and that:  

 

“The Defendant told him that he could but only when he was on site.” 

 

11. Thus, at paragraph 12(a), the Defendant denies providing the scaffold from which the 

Claimant fell, asserting that, although the Claimant had used it in the past and been 

concerned with its erection that was only when the Defendant was present.  At 

paragraph 12(b) the Defendant denies erecting the tower from which there is no dispute 

the Claimant fell.  At paragraph 12(c) the Defendant alleges that he dismantled one 

tower that had been used on that day, on Friday 3 July 2015, and it and its never erected 

twin were left on site dismantled.  

 

12. So it is that, in paragraph 14, the Defendant asserts that: 

 

“The Claimant took it upon himself to erect the Defendant’s scaffold 

towers and use them to carry out his work, assisted by Mr Cook.” 

 

13. Apart from the disagreement about the presence or absence of wheels, there is also 

disagreement between the Claimant, who alleges at paragraph 22 of the Particulars of 

Claim, that at the level from which he fell the tower scaffolding did not have a safety 

rail fitted, having only a knee rail at the front and rear and nothing to the sides, as 

compared with paragraph 16 of the Amended Defence which asserts that the towers 

had safety rails on three sides.  

 

14. There is also profound factual disagreement about how the accident occurred.  

Paragraph 20 of the Particulars of Claim sees the Claimant assert that: 

 

“After lunch the Claimant and Mr Cook were on the tower scaffolding 

when the Claimant unbalanced and fell backwards off the scaffolding.  He 

struck his head on the window sill of the shed as he fell.” 

 

15. To the contrary the Amended Defence, at paragraph 15, asserts that the Claimant and 

Mr Cook: 
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“Decided to move the towers.  The Claimant was on the first tower and, 

whilst kneeling on one board, slid the others back, balancing them on the 

first tower, whereupon Mr Cook moved the second tower.  The Claimant 

then started to walk towards the second tower, despite Mr Cook shouting 

a warning to him, whereupon he fell to the ground.” 

 

16. The Claimant alleges common law negligence and negligent breach of a number of 

allegedly applicable statutory duties listed in paragraph 6 of the Particulars of Claim 

and particularised with reference to specific Regulations in paragraph 26.  The parties 

concede and accept that, by the date of this accident, Section 69 of the Enterprise and 

Regulatory Reform Act 2012 had deprived claimants of a formal cause of action for 

breach of statutory duty.   

 

The Claimant, however, submits that the breaches of those Regulations is “strong 

prima facie evidence” of negligence (paragraph 25 of the Particulars of Claim).  The 

Claimant also alleges, at paragraph 27 of the Particulars of Claim, that the facts speak 

for themselves and justify an inference of negligence, relying on the maxim res ipsa 

loquitur.   

 

17. As to causation, while there is no dispute that on 4 July 2015 the Claimant exhibited 

signs of having suffered a stroke, it is the Claimant’s case that that was caused by head 

injury sustained in the fall whereas it is the Defendant’s case that the stroke preceded 

and perhaps precipitated the fall and was not the cause of it.   

 

18. The Claimant and his wife provided written witness statements and gave oral evidence.  

In addition, the Claimant relies upon the written witness statements of Mr Gale and 

Mr Trapnell. 

 

19. Correct Civil Evidence Act notices have been served by the Claimant in respect of 

those statements because, in Mr Gale’s case, he has died and, in Mr Trapnell’s case, 

he is medically unfit to attend Court and give evidence.   

 

20. In my judgment, the Claimant’s evidence is problematic for several reasons.  He 

asserted that the tower scaffolds from one of which he fell had wheels (trial bundle 

page 29 paragraph 6).  That is contrary to the unchallenged evidence of the Defendant 

that they did not (trial bundle page 76 paragraph 6), which was corroborated by the 

unchallenged written evidence of Mr Edwards (trial bundle page 7 paragraph 4).   

 

21. The Claimant erred in his pleading (Particulars of Claim paragraphs 6 and 7), and in 

his witness statement in asserting that other fixed or tubular scaffolding in use on site 

had been erected by the Defendant (trial bundle page 30 paragraph 6), asserting when 

cross-examined that this was a mistake. 

 

22. Both his pleading and witness statements were supported by signed statements of truth, 

signed by him personally.  In paragraphs 5, 6 and 7 of his witness statement he 

maintained on three different occasions that the towers were on site on both Monday 

29 and Tuesday 30 June and that they remained erected throughout.  But, in cross-

examination, he said that when he attended site on the 29th, only the fixed scaffold was 

erected.  He could offer no explanation for this inconsistency.  In oral testimony he 

said that the tower was erected by the Defendant and Mr Edwards but in his witness 

statement he said that it was erected by the Defendant.   
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23. In his oral testimony he maintained that he had worked from at least one of the towers 

on 29 June.  That is not stated in his witness statement.   

 

24. Apart from the inconsistencies to which I have referred, this account is also contrary 

to the account of the Defendant who believes, it is fair to say not without reservation, 

that he did not bring the towers’ constituent parts onto site until Wednesday 1 July, 

albeit that he accepted, in cross-examination by Mr Nugent for the Claimant, that he 

could not be sure about that and he may have done so on 30 June.   

 

25. There is no dispute that the Claimant neither worked at nor attended the site on 

Wednesday 1 or Friday 3 July.  The Claimant maintains in his written and oral 

evidence that the same is true of Thursday 2 July.  Mr Gale confirms that the Claimant 

worked at his house on that day and his evidence is agreed.  However, Mr Cook, who 

for this purpose is an independent witness against whom no allegations have made, 

maintained that the Claimant did attend for a short period on the morning of 2 July but 

the state of the weather prevented work by the Claimant so he left within half an hour 

or so. They cannot both be correct.   

 

26. The Defendant maintained in his written and oral evidence that the towers were 

dismantled at the end of any working day on which they were used.  That is denied by 

the Claimant in both his written and oral evidence.  But the Defendant’s assertion is 

corroborated by Mr Edwards, again an independent witness against whom no 

allegations have been made.   

 

27. The explanation given by the Defendant at trial bundle page 77 paragraph 15 (not to 

obstruct access to an outbuilding) is not accepted by the Claimant but strikes me as 

both plausible and sensible as, indeed, I find of his oral testimony that he needed to 

clean the equipment and the concrete hardstanding below the tower albeit that that 

explanation was not foreshadowed in his witness statement.  Mr Edwards was adamant 

in his oral and written evidence that the tower was dismantled on Friday 3 July. I do 

not therefore accept the Claimant’s witness statement assertion (trial bundle page 31 

paragraph 11), that there was no reason to dismantle.   

 

28. Perhaps most importantly on this issue, the Claimant’s account is also inconsistent with 

Mr Cook who asserted that the towers, both of them, including the one from which the 

Claimant fell, were erected by the two of them, that is he and the Claimant, on Saturday 

4 July, the day of the accident.  For all of these reasons, I do not accept that the 

Claimant is a reliable witness.   

 

29. No-one has suggested that he is lying and I do not find that but I do not accept that his 

recollection of events or history is accurate.  That is not to say that the evidence relied 

upon by the Defendant is without problem.  Mr Nugent is right to draw attention to the 

Defendant’s inconsistency of account of when the towers were delivered onto site.  

Was it Tuesday or Wednesday?  His account has changed.   

 

30. Mr Nugent is also correct to submit that it is illogical on the one hand to concede and 

accept that it was a long-standing working practice, well known to and adhered to by 

the Claimant, that he would not be permitted to erect the towers and would only be 

permitted to use them in the presence of the Defendant, which is difficult to reconcile  

with the Defendant’s assertion in his written (trial bundle page 77 paragraph 13) and 

oral evidence that he had a specific conversation with the Claimant about the use of 
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the towers by him. Why have such a conversation if this is such a time-honoured 

convention or understanding between them?   

 

There is also inconsistency between the Defendant asserting that “Bill and Stewart 

Cook walked up to me and asked whether Bill could use the scaffold towers.”  (Trial 

bundle page 77 paragraph 13), which suggests to me that Mr Cook did the asking, and 

Mr Cook’s oral evidence that he only overheard such a conversation.   

 

32.    There is also the problem for the Defendant in this regard that this aspect of Mr Cook’s   

 evidence is not foreshadowed in either of his two email accounts, disclosed and 

confirmed in his witness statement, but neither supported by a contemporaneous 

statement of truth.  Mr Nugent correctly established that there is no reference to towers 

or how the accident happened in the first of the email accounts and the second, which 

is undated, is said to have emerged first in January 2016, six months after the accident.   

 

33. The history of the giving of these email accounts is also, to put it neutrally, opaque. 

The Claimant pleads, at paragraph 20 of the Particulars of Claim, that he and Mr Cook 

were on the tower scaffolding when the Claimant fell, whereas Mr Cook maintains, in 

his written and oral evidence, that at the time of the fall he was on the ground.  They 

cannot both be correct.   

 

34. Mr Nugent is also correct to ask the question: why would the Claimant choose 

potentially to prejudice his relationship with the Defendant spanning decades by 

choosing to disobey the clear instruction alleged to have been given by the Defendant? 

However, it is right to observe that there is no evidence that such an act of disobedience 

would have had any, let alone a serious, prejudicial effect on the relationship as 

opposed to simply attracting an admonition not to do it again.   

 

35. There is also the unchallenged evidence of the Defendant (trial bundle page 76 

paragraph 8), that to the Defendant’s personal knowledge the Claimant had never 

erected this tower scaffolding before but that is not consistent with his pleaded case 

that the Claimant had been concerned previously with the erection of the towers 

(Amended Defence paragraph 12(a)).   

 

36. Mr Nugent also relies upon other inconsistencies in the body of the evidence relied 

upon by the Defendant, including as between the Defendant and Mr Cook about when 

the former was instructed by the latter to undertake decorating work (was it at the 

outset or during the currency of the job?), whether one of the towers was used by the 

Claimant on Tuesday 30 June, (as he asserts, not gainsaid by any written or oral 

evidence on behalf of the Defendant), and as between the Defendant and Mr Edwards 

as to who dismantled the tower on 3 July 2015 and for what reason.   

 

37. Mr Flinton’s evidence of how work was done in 2008/9 I find unhelpful to inform what 

happened in 2015.  The same is true of Mr Trapnell’s account of how work was done 

on a job in 2011.  Little weight is to be attached to both statements because the makers 

have not been called and their evidence has not been subject to cross-examination, and 

that includes attaching little weight to the one sentence in Mr Trapnell’s narrative 

about the tower not being dismantled one night on a job in 2011, which is factually 

disputed by the Defendant.   

 

38. On balance, however, whereas in the important details the evidence of the Claimant is 

inconsistent both internally and with other evidence and is, for the most part, 
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uncorroborated on those details, the evidence relied upon by the Defendant has fewer 

inconsistencies, is, for the reasons I have given, plausible and explained, and in many 

instances, but I accept not all, is corroborated.  I therefore prefer the evidence of the 

Defendant and his witnesses to that of the Claimant, where they differ.   

 

39. Before I consider what are the findings to make as a consequence of that conclusion I 

must first determine, as a matter of fact and law, the nature of the relationship between 

the Claimant and the Defendant.   

 

40. As to the factual aspects there is really no dispute.  Both parties agree, and Mr Cook 

confirms, that firstly Mr Cook engaged the Defendant to undertake plastering and 

decorating work.   

 

41. Secondly, although Mr Cook requested the Defendant to do work upon the soffits and 

fascia boards, the Defendant declined but suggested instead that Mr Cook engage the 

Claimant.   

 

42. Thirdly, following that recommendation, Mr Cook engaged the Claimant to undertake 

the work.   

 

43. Fourthly, Mr Cook had separate and independent contractual relations with the 

Defendant for the plastering and decorating work and with the Claimant for the work 

upon the soffits and fascia boards.   

 

44. Fifthly, no party or witness gave any evidence, in writing or orally, to suggest that the 

Defendant had any control or influence over the work to be done by the Claimant, or 

the way that that work was to be done.   

 

45. Sixthly, the materials to be used for the work upon the soffits and fascia boards were 

bought and paid for directly by Mr Cook.   

 

46. Seventhly, save that there appears to have been no discussion before these agreements 

were made as to how the Claimant would achieve access to the areas where he was to 

fit soffits and fascia boards, the Claimant provided his own tools and equipment to 

undertake the work.   

 

47. Eighthly, if and insofar as he could not do all the work on his own, the Claimant secured 

the assistance of Mr Cook from time to time and when needed.   

 

48. In those circumstances, there can really be no dispute and I find that the Claimant was 

an independent subcontractor.  He was not employed or directed or equipped by the 

Defendant.  Although he was contracted to Mr Cook and, to a limited extent, equipped 

by him by the provision of what I have called the fixed scaffolding, he was not in the 

legal sense employed (as opposed to contractually engaged) by Mr Cook.  It follows 

from those conclusions that that which is sometimes called the common law 

employer’s duty of care was not owed by anyone to the Claimant and specifically was 

not owed by the Defendant to the Claimant.   

 

49. That is not an end to all questions about duty because it remains to consider whether 

the Defendant was subject to any, and if so which of, pleaded statutory duties which 

the Claimant prays in aid.  Dealing first with the various Regulations relied upon, each 

of them provided alternative gateways to applicability.  To the extent that any of them 
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provided a gateway via the employment relationship, upon my findings, because the 

Claimant was not employed by the Defendant those gateways are not open to him.   

 

50. As regards the Workplace (Health, Safety and Welfare) Regulations 1992 applicability 

as regards persons other than employers is dealt with in Regulation 4(2) which imposes 

application on:  

 

“every person who has, to any extent, control of a workplace.”   

 

51. In my judgment, simply because one independent subcontractor may have permitted 

another to use work equipment, subject to the condition of the physical presence of the 

former at the time of use by the latter, and in circumstances in which no-one alleges 

the grant of permission to erect such equipment, does not constitute control of a 

workplace and therefore the Claimant does not pass through that gateway to 

applicability of those Regulations.   

 

52. The Provision and Use of Work Equipment Regulations 1998, Regulation 3(3)(b) uses 

the same formulation of:  

 

“control to any extent of … (i) work equipment …”  

 

and therefore, for the self-same reasons as relate to the 1992 Regulation, the Claimant 

does not pass through that gateway to applicability.  The 1998 Regulations however 

provide yet further alternative routes to applicability in respect of a person who has 

control to any extent.   

 

53. They are in respect of (ii) a person at work who uses or manages the use of work 

equipment or (iii) the way in which work equipment is used at work. It is important to 

observe, however, those alternative gateways are subject to the qualification that the 

duty or applicability thereof is subject to “the extent of his control.” 

 

54. Redgrave’s Health and Safety Ninth edition page 577 contains this passage which, in 

my judgment, accurately and completely explains those provisions in the following 

terms:  

 

“The existence and extent of a non-employer’s duty relates to the extent of 

his control.  Reg 3(3)(b) sets out three different methods of control.  As the 

duties imposed are limited to the extent of control it follows that the 

method of control dictates which duties are imposed.  Reg 3(3)(b)(i) 

applies only to control of the item’s physical state and is limited to the 

extent of the factual control.  It does not extend to control of the worker 

who uses it or provides or manages its use, nor to the way in which it is 

used at work.  These are covered by Reg 3(3)(b)(ii) and 3(3)(b)(iii).  In 

order to ascertain which types of control the non-employer has, one should 

consider the facts of his control and the purpose for which he has it.  This 

will enable the court to see which of the regulations apply.” 

 

55. There follows a discussion of several decided cases from English, Northern Irish and 

Scottish courts, none of which I was taken to by either Mr Nugent or Mr Lewers, who 

appears for the Defendant.  Of those cases, the most helpful to Mr Nugent was the 

decision in Mason v Satelcom Ltd [2008] EWCA Civ 494 which concerned use of an 
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inappropriate piece of equipment that had been locked away despite which the 

claimant had secured access to it and used it resulting in his injury.   

 

56. The difficulty about any attempt to rely upon that decision, if made, is that “control” 

was being considered for the purpose of analysing whether or not breaches of 

Regulation 4 and 5 were made out on the facts of that case.  It is difficult for me to see 

or accept how that can be relevant to the quite separate consideration of whether, 

pursuant to Regulation 3, a gateway to applicability of the Regulations is opened.  That 

was not in issue in Mason because the claimant was the direct employee of the 

defendant and so applicability was established through that gateway.   

 

57. As a matter of fact, I do not accept that mere agreement to permit use, as distinct from 

erection, can amount to the degree of control to open the gateway for imposition of 

duty on a non-employer but I accept that leaving the erected tower in situ and available 

for use in the knowledge that use was requested can amount to the degree of control 

sufficient to open that gateway.   

 

58. The Claimant also relies upon the Construction (Design and Management) Regulations 

2015.  Part 2 of those Regulations imposes duties on clients and in this case the client 

was Mr Cook.   

 

59. Those duties include, under Regulation 5, where more than one contractor will be 

working on a project, a duty to appoint in writing a principal contractor.  Whether or 

not Mr Cook was in breach of that requirement, there is no evidence that the Defendant 

was a principal contractor or, for that matter, a designer as defined in Regulation 2 and 

therefore none of the Part 3 duties applied to him.   

 

60. If any gateway to the application of these Regulations is to be established, Mr Lewers 

is correct in identifying that it can only be under Regulation 16 which provides at (2) 

that the relevant duties to comply apply:  

 

“so far as they affect the contractor or any worker under the control of the 

contractor or relate to matters within the contractor’s control.” 

 

61. Upon my findings already announced, it cannot be said in respect of the work being 

undertaken by the Claimant that that was work that affected the Defendant or that the 

Claimant was under the control of the Defendant, or that it related to matters within 

the Defendant’s control and accordingly the gateway to applicability of the 2015 

Regulations is not passed.   

 

62. The only Regulation relied upon by the Claimant under the Management of Health and 

Safety at Work Regulations 1999 is the duty to risk assess under Regulation 3.  

Because the Claimant was not the direct employee of the Defendant, the gateway to 

applicability of that regulation in paragraph 3(1) is not available.  The gateway under 

paragraph 3(2) imposes on the person in the position of the Defendant the duty only as 

regards: 

 

“risks to his own health and safety to which he is exposed whilst he is at 

work” 

 

and: 
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“risks to the health and safety of persons not in his employment arising out 

of or in connection with the conduct of [sic] him of his undertaking.” 

 

63. On the findings I have already announced, the risk to the Claimant in this case does 

not fall within either of those categories and therefore this Regulation does not assist 

him.   

 

64. The Claimant seeks to rely on the Work at Height Regulations 2005.  Again, the 

principle gateway to applicability is through the relationship of employer and 

employee which is not available in this case.  Regulation 3(3) provides an alternative 

gateway imposing under the regulations on a self-employed person in respect of work 

being done by him or by a person under his control.   

 

65. Work on the soffits and fascia boards was not being undertaken by “him”, that is the 

Defendant, and also, upon the findings already announced, was not work being carried 

on by a “person under his control”.  These Regulations therefore do not assist the 

Claimant.   

 

66. The Health and Safety at Work etc. Act 1974, section 4(2) only assists the Claimant if 

and to the extent that the non-employer has control of the premises at which the work 

is being undertaken or the means of access thereto. I repeat that I do not accept that 

mere agreement to permit use, as distinct from erection, can amount to the degree of 

control to open the gateway for imposition of the duty on a non-employer but I accept 

that leaving the erected tower in situ and available for use in the knowledge that the 

use was requested can amount to the degree of control sufficient to open the gateway.   

 

67. I do not believe that the Occupiers’ Liability Act 1957, also relied upon by the 

Claimant, adds anything useful to the scope and standard of any common law duty that 

may have been owed to the Claimant because, as was observed by Mantell LJ in 

Makepeace v Evans Brothers [2000] EWCA Civ 171 [7]: 

 

“whether the common law duty of care is subsumed in the common duty 

of care created by the Occupiers’ Liability Act or survives as an 

independent basis of claim in respect of activities carried out on premises 

is of no practical importance save possibly as a pleading point.” 

 

68.  I bear in mind that I do not need to resolve every factual issue raised between the 

parties but only those necessary for me to reach my decision.  My preference for the 

evidence of the Defendant over that for the Claimant leads me to make the following 

further findings of fact.   

 

69. Firstly, the scaffold tower did not have wheels.   

 

70. Secondly, while the Defendant agreed to the principle of the Claimant using the tower 

the former told the latter that he may do so only in the presence of the former.   

 

71. Thirdly, the Claimant was not given permission to erect the tower but I accept that he 

was not forbidden expressly from doing so.   

 

72. Fourthly, the tower was dismantled down to its constituent parts at the end of work on 

Friday 3 July 2015.   
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73. Fifthly, the Claimant together with Mr Cook erected the tower on the day of the 

accident.   

 

74. Sixthly, the level at which the Claimant was working did not have deployed cross 

members or braces or struts that had the effect of acting like safety rails.   

 

75. As an indication of his honesty as a witness the Claimant concedes and accepts that he 

has no recollection of events on the day of the accident after lunch time, the accident 

happening quite soon after the return to work after lunch.  The only account of the 

accident comes from Mr Cook.  While I have expressed some doubts as to aspects of 

his evidence I have also found him to be an independent witness, honest, and doing 

the best he can to recall events.  There is no reason to disbelieve his account.   

 

76. Essentially he says that, inexplicably, a point came when the Claimant stood up from 

a kneeling position on one of the Youngman boards both of which had been withdrawn 

by the two men so as to be left balanced on one of the towers as opposed to resting on 

both of them, and started to walk along it or its twin.  The end was unsupported because 

of the way it was balanced and it came to pass that the unsupported end failed to 

support the Claimant, who fell off.  Mr Cook describes this event as occurring despite 

his shouted warnings.  I accept this account.   

 

77. Mr Nugent submits that a correctly constructed scaffold tower would have contained 

the Claimant within the tower whatever were the causes or circumstances of the fall.  

In my judgment he is correct, in part, but not completely.  Correct construction would 

have deployed safety rails on at least three of the four sides of the tower but may not 

have done so on the fourth side of one tower or its opposite side on the other tower, 

between which the Youngman boards were normally laid.  Otherwise, for a user to 

walk from one tower to the other along the Youngman boards, he would have to 

clamber over the safety rail.   

 

78. The question that is begged by Mr Nugent’s analysis therefore is whether when 

Youngman boards are deployed between towers, proper construction in effect requires 

the deployment of a fixed safety rail parallel to the Youngman boards and along the 

full gap between each of the two towers.  There is no dispute that there was no such 

rail and if there had been either the tower which both the Claimant and Mr Cook allege 

was being moved could not, in fact, be moved or that rail would have to have been 

removed in order for the tower to be moved.   

 

79. Either way, it is not a given therefore that an unbalanced worker would have been 

contained within or by the tower.  This then begs the question of who authorised or 

instigated the moving of the tower.  There is no dispute that the leader of this work on 

the day was the Claimant and that Mr Cook was the assistant.  There is neither evidence 

nor dispute suggesting that the Defendant had any part in either the decision making 

or the system of work or its execution on the day.   

 

80. In my judgment, it follows from these finding that, firstly, the Claimant contravened 

the specific instruction of the Defendant not to use the tower in the absence of the 

latter.   

 

81. Secondly, in constructing the tower so as to be or remain in the condition complained 

of so that it failed to contain him and protect him against falling, irrespective of the 

reason for falling, he and he alone was responsible for that condition.   
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82. Thirdly, any defect that there may have been in the safety integrity of the tower was 

not due to the state or condition of the tower or any of its constituent parts but was 

simply and solely due to the way in which it had been constructed by the Claimant and 

the Defendant had no part to play in any of that.   

 

83. Fourthly, the inadequacy of the tower from a safety point of view stemmed from how 

it was constructed by the Claimant and Mr Cook and also from the decision to move 

one of the towers and how that was actioned, and the Defendant had no part to play in 

any of that.   

 

84. Fifthly, the fall happened because, whether or not he had had a stroke beforehand, he 

stepped onto the unsupported end of a Youngman board which failed to support his 

weight and in an area in which there were no safety rails or barriers to contain him.   

 

85. Sixthly, in those circumstances, not only did the Defendant not owe the Claimant any 

of the statutory duties relied upon, none of which were applicable in these 

circumstances, but the Claimant owed those statutory duties to himself and anyone 

else whose work he either employed or controlled so that any breaches of statutory 

duty were by him and against his own protection. 

 

86. Seventhly, insofar as he led the work in question, he and he alone was responsible for 

the lack of a safe system of working and he was, as is sometimes said, the author of 

his own misfortune.  I test the correctness of those conclusions by considering the 

following hypothetical examples.   

 

87. Suppose, against the specific instruction of its owner, self-employed contractor, 

another self-employed contractor chose to use a dangerous woodworking or similar 

power machine or tool and, in doing so, failed to fit to it the guard available and 

designed to prevent any part of the anatomy coming into contact with the dangerous 

moving cutter.  Suppose a driver, against the specific instruction of the owner of a car 

not to do so unless the owner was present, chose to drive the car and, in doing so, drove 

it in a manner that was dangerous, for example by not using headlamps or negating the 

antilock braking system, thereby causing an accident.   

 

88. Whilst accepting that such cases would turn on the totality of the evidence, in none of 

those examples would legal responsibility transfer from the user of the item to its 

owner.  Then I ask, does it make any difference to this conclusion to distinguish 

between where the user has been told specifically not to do, use or drive as the case 

may be or, in the present case, to erect, and cases simply where the owner has taken 

no steps other than the instruction not to use otherwise than when the owner too was 

present to prevent that activity?   

 

89. In other words, can legal responsibility transfer from owner to user because, for 

example, the power tool or the tower or the car was not locked away so as to prevent 

he who came to use it having access to it?  I know of no legal doctrine, nor have I been 

shown any authority or decided example, for responsibility in such circumstances 

transferring from user to owner, except in the specific context of employer employee 

relationship, as was the case in Mason which, there is no dispute, did not exist here.   

 

90. In those circumstances and upon those findings it is, in fact, unnecessary for me to 

determine whether the stroke happened before the fall and caused it or whether it 
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happened after the fall as a consequence of the injuries sustained in it.  But out of 

deference to the parties and their experts, and the attention paid to this issue, I make 

the following findings for the following, but short, reasons.   

 

91. I heard first consultant neuroradiologists, Dr Stoodley for the Claimant and Dr Butler 

for the Defendant, and then the consultant neurologists, Dr Allder for the Claimant and 

Dr Gardner-Thorpe for the Defendant All gave evidence on my direction, concurrently 

(“hot-tubbing”).  As I have said before, in my judgment it is particularly useful and 

helpful to judges to hear expert answers to the very same questions and, at the same 

time, the dialogue between those experts in the hot-tub in arriving at the views they 

each express. Indeed, at the conclusion of the exercise, from the perspective of the 

experts, both Dr Allder and Dr Gardner-Thorpe agreed. My experience in this and 

other cases is that hot-tubbing expert witnesses also saves considerable time (because 

of the emergence of consensus) and therefore saves costs both as regards the expense 

of experts giving evidence, and as regards duration of the trial.  

 

92. While not going so far as to suggest an invariable rule to that effect, I strongly advocate 

the practice of experts of like discipline giving their oral evidence, where that is 

required, concurrently. Moreover, I also commend, as was my case management 

direction in this case, that pursuant to CPR Part 35 PD para 11.3, case managers should 

in the first instance direct the parties to agree an agenda for the ‘hot tub’. While it is 

envisaged that the trial judge may do so, I venture the suggestion that it is more 

appropriate for the advocates to do so, leaving it to the trial judge to amend or alter it 

as s/he deems necessary. For that reason, I commend a case management direction that 

“the parties file with their skeleton arguments an agreed draft agenda for oral evidence 

of experts of like discipline (if required) to be given concurrently if so directed by the 

trial judge”. Such a facilitation order preserves the entitlement of the trial judge not to 

take the oral evidence concurrently, if that is thought more appropriate. 

 

93. As regards the neuroradiological evidence, the experts agreed in writing and orally that 

imaging cannot determine whether the stroke was one minute before or one minute 

after the fall and also radiology cannot inform an assessment of the respective 

probabilities of those alternatives.   

 

94. They also agreed that the radiological changes relied upon by Dr Stoodley as exhibiting 

abnormality in the cranial CT scan, undertaken on 4 July 2015 at 15.59, were in exactly 

the same place in which later clear pathology demonstrated on MRI demonstrated 

stroke to have occurred.  The only difference between the neuroradiologists came 

down to whether features about which there was no dispute on the images, constituted, 

as Dr Stoodley believed they did, evidence of a stroke or represented, as Dr Butler 

believed, a variant of normal.   

 

95. On balance I preferred the opinion of Dr Stoodley because, to my lay mind, it is too 

much of a coincidence that the variant of normal should appear in exactly the same 

place where later MRI demonstrated stroke to have occurred.  I am not satisfied, 

however, that that assists me in any way in assessing whether the stroke occurred 

before or after the fall.  The neurologists agree that the stroke could be accounted for 

by the head injury suffered, but also could be accounted for by risks associated with 

the medical history of the Claimant, about which there is no dispute.   

 

96. Dr Gardner-Thorpe was persuaded that the factual description of the event of the fall 

was more consistent with the latter and with its timing, being before and precipitative 
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of the fall.  However, he conceded and accepted that ultimately this turned on his 

characterisation of the behaviour described by Mr Cook as bizarre.  It was only bizarre 

in two possible senses, namely walking upon a platform, one end of which was and 

ought to have been known to be unsupported and, secondly, failure to heed the shouts 

of Mr Cook.   

 

97. Apart from those being matters for the judge, not a neurologist, I am not prepared to 

accept them, or either of them, as bizarre.  Unfortunately the law reports and 

professional experience of personal injury litigation is littered with examples of 

workers in the construction industry stepping onto unsupported boards.  Moreover, the 

Claimant might not have reacted to Mr Cook simply because he did not hear him 

which, again, is not, without more, ‘bizarre’ behaviour more consistent with a stroke.   

 

98. Dr Allder attempted a probabilistic analysis of why his expressed theory of dissection 

of the carotid artery was more likely to have been causative of the embolism 

responsible for the neuroradiological findings because of the undisputed fact of the 

fracture of the nearby first cervical vertebra than the alternative of the improbability 

of the embolism forming for constitutional reasons at approximately the exact moment 

at which the Claimant fell.   

 

99. This analysis was superficially attractive but it suffered from the fact that it was not 

expressed in his report or in the joint statement of the neurologists and emerged only 

for the first time during concurrent oral testimony in the witness box. Neither has he 

been able to produce any literature or other support for the probabilities expressed by 

him, nor have any of the legal teams, and in particular the Defendant, been able to test 

the accuracy or reliability of that analysis.   

 

100. In my judgment, without expressing or implying any criticism of the expert in this 

regard, that is not a proper or sufficient basis upon which to make such an important 

finding and, accordingly, I am not prepared to make it.  In any event, I have come to 

the conclusion that determination of the issue is academic to the outcome of this claim.  

The issue for me to decide is who bears responsibility for the construction failure of 

the tower scaffold to contain the Claimant and prevent him from falling, irrespective 

of whether that may have been cause of the fall.   

 

101. Accordingly, I have come to the conclusion that it matters not whether what caused 

him to fall was a stroke or his loss of appreciation that the board upon which he trod 

was no longer supported.  Either way, he would have fallen.  Either way, upon my 

findings, it was the failure of the Claimant to take care for his own safety that caused 

his fall.   

 

102. The determination of the medical issue would only have been relevant in assessing 

damages because it might have impacted upon whether aspects of his claim properly 

were to be attributable to the effects of the physical injuries sustained in the fall or 

whether any, and if so which, of them were caused, if that were to be the finding of the 

Court, by the supervening stroke of constitutional origin.  It is not necessary for me to 

make a determination of this issue given that, upon my findings, the Claimant is not 

entitled to recover damages.   

 

103. Also in those circumstances it is unnecessary for me to decide the unresolved issue of 

whether breach of a statutory duty rendered non-actionable by Section 69 of the 

Enterprise and Regulatory Reform Act nonetheless constitutes negligence ipso facto.  
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Bearing in mind that what I believe was a line of authority dealing with the analogous 

issue of whether breach of statutory duty in the days before statutory duties were ever 

civilly actionable, constituted common law negligence, none of which was cited to me 

or discussed, as opposed to merely being referred to by Ms Rice, sitting as a Deputy 

High Court Judge in Cockerill v CXK Ltd [2018] EWHC 1155, which decision is 

persuasive but not binding upon me, I choose not to follow it and express my concern 

that the danger of producing the contrary result would be to emasculate the statutory 

duties.   

 

104. That cannot have been Parliamentary intention in 2012, for if that had been the 

intention, Parliament would instead have chosen to repeal the statutory duties in 

question.  Ms Rice does identify that in [18] of her judgment but, with respect to her, 

I do not understand how it can be said in neighbouring sentences that, on the one hand, 

those statutory duties bind employers in law and continue to be relevant to the question 

of what an employer ought reasonably to do while, on the other hand, were evidently 

intended to make a perceptible change in the legal relationship between employers and 

employees.  Those concepts seem to me to be mutually inconsistent.   

 

105. It seems to me to be no answer to that argument to say that Parliament could not do so 

because many, if not now most, of the statutory duties had their origin in EU law which 

the UK was obliged to implement.  That begs the similarly unanswered question of 

whether to deprive the statutory duties of civil actionability would have constituted a 

breach of EU law for failure to implement EU directive intent.  I accept that that is not 

the Claimant’s pleaded case in this case but, had it been necessary to fully argue and 

determine this point, it might have become his pleaded case by amendment, which 

amendment would not have been said to have caused any evidential prejudice to the 

Defendant despite having been made very late.   

 

106. Accordingly, I would not have been prepared to find, without much more analysis and 

argument, that the effect of Section 69 was to deprive an accident victim of entitlement 

to rely upon a finding that breach of statutory duty constituted ipso facto negligence 

as constituting breach of the scope and standard of care reasonably required of the 

alleged tortfeasor by the statutory duty even if no civil right of action was available for 

its breach.   

 

107. I conclude my judgment with the following observations.  I repeat my compliments 

and thanks to the care and skill of the written and oral advocacy of Mr Nugent and Mr 

Lewers, and the economy of their presentation of this case so as to bring it to a 

conclusion comfortably within the estimated length of hearing.  This is a refreshing 

outcome, enabling the Court to comply with the overriding objective duty to be 

mindful of the needs also of other litigants than those involved in the incident litigation.   

 

108. Finally, it is right that I say this about the Claimant and his wife.  One cannot fail to 

have the utmost sympathy for the Claimant for having suffered the life-changing, 

catastrophic injuries, the effects of which he will now have to endure for the rest of his 

life, and also for the care and support of his wife which she has lavished upon him 

since the accident occurred and which, no doubt, she will continue to do in the future, 

in the context of what is clearly a committed relationship.   

 

109. I am also struck by the way both of them have conducted themselves throughout the 

hearing of this case.  The outcome is bound to be a profound disappointment and I 

hope that they will find the ability to live with that disappointment with the same level 
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of fortitude that each of them have displayed for living with the consequences of the 

injuries themselves, but it does not alter the outcome of this litigation and for the 

reasons that I have now explained in detail the Claimant’s claim is dismissed.   
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