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Introduction
1.
The vast majority of road traffic accidents which give rise to claims for personal
injury and other losses are of relatively low value and dealt with through the RTA protocol,
and the MOJ portal associated with that, and if necessary, the streamlined Part 8 procedure.
The rationale behind such a tried and tested process is that costs are predictive, and kept
within a reasonable proportion to the value of the claim, disputes are resolved relatively
quickly, and there is no need for any significant court involvement.
2.
Claims which lead to substantial injury, and thus likely to result in awards of more
than £25,000, are the subject of a separate protocol, the PI protocol, which involves a far
different approach at the pre-action stage, requiring extensive cooperation with “cards on the
table”, so to speak, and encouragement to rehabilitation, early schedules of estimated loss and
damage, and a degree of mutuality in the choice of medical experts. Ultimately these claims
will be resolved by the court, if not settled by alternative dispute resolution, through the Part
7 procedure, and usually as multitrack actions.
3.
It is the interplay between these two protocols and the Part 7 and Part 8 procedure
which lies at the heart of this appeal, involving the decision of District Judge Campbell in
October 2018 to strike out the Claimant’s claim to damages for personal injury arising out of
a road traffic accident in 2014 which had been pursued as a low value claim under the RTA
protocol, before his solicitors sought its transition to a high value PI claim under Part 7. I
granted permission to appeal to the Appellant/Claimant in March of this year and have had
the opportunity to hear full oral submissions from counsel on behalf of both parties on Friday
5th July. The arguments were relatively complex, and there is a considerable amount at stake,
and accordingly I decided to reserve my judgment to give this matter careful consideration.
4.
For ease of reference I shall call the Appellant the Claimant and the Respondent the
Defendant.
Background
5.
This relatively straightforward road traffic accident occurred on 1st September 2014,
now almost 5 years ago. The Claimant’s vehicle was struck from behind by the Defendant’s
vehicle. Within a very short time the Claimant had instructed solicitors (Silverbeck Rymer,
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shortly to become Slater and Gordon) and by 24th of September a claims notification form
(CNF) was submitted to the Defendant’s insurer. This step is taken in thousands of similar
types of claim every year and triggers stage I of the MOJ portal process in low value claims,
often leading to early settlement. The Claimant’s injuries were described as being of the soft
tissue variety to the neck, back and shoulder, with no time taken off work and no early
medical consultation. The Defendant’s insurer was therefore entitled to expect that this claim,
in respect of which an early admission of liability was made (2nd October 2014) would be
capable of early and easy resolution.
6.
On 28th November 2014 a medical report was received from the appointed medical
expert, Dr Saeed. This suggested for the first time that the Claimant was off work, and
recommended without giving a definitive prognosis, the further report of a neurologist. Thus,
the early medical evidence was hinting that the claim may not be quite so straightforward,
and had the potential for a higher value. In January 2015, service of an interim settlement
pack led to an interim payment of £1000. It was shortly after this that the Defendant’s
representative started asking questions of the Claimant’s advisers by email as to the progress
of the claim, seeking information such as whether the Claimant was still off work, and
whether there was a loss of earnings claim.
7.
Regrettably, there was no response to any enquiry, but the Claimant’s solicitor had
not entirely sat on his/her hands, because a report was commissioned from a neurologist, in
accordance with the first doctor’s recommendation. Dr Desmond Kidd reported in April 2015
that the Claimant had continuing symptoms, was still unable to return to work, and suffering
from hyperacusis, headaches, and light sensitivity. A prognosis was given suggesting that
recovery would be made in some 15 to 18 months. This report was not disclosed, nor was the
Defendant aware that it had been commissioned. It was not referred to in a telephone
conversation between the respective representatives in June 2015, although by then it may not
have been received by the Claimant’s solicitor. There were discussions about medical
records, which were still awaited, and an impending medical examination, and in a follow-up
email the Defendant stressed the importance of being kept informed about any further
neurological evidence in respect of which there have had been no input on the Defendant’s
part.
8.
Regrettably, over the next few months, further chasing emails did not receive any
response, although in a telephone call the Defendant was informed that the file had been
transferred to a new file handler, who would review the case.
9.
In December 2015, approximately 15 months after the accident, the Claimant’s
employment was terminated, although the Defendant was not made aware of this. It was
suggested during the course of argument by counsel before me that the availability of
insurance payments or some sick pay may have mitigated the effects of the Claimant’s salary
deprivation, but it is to be noted that he had been earning approximately £130,000 per annum
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(said to be net) and on any interpretation a substantial loss of earnings claim had the potential
to accrue.
10.
After a further chasing email from the Defendant elicited no response, a Part 36 offer
was made by the Defendant on 19 April 2016 in the sum of £10,000. I observe that at this
stage the only information available to the Defendant was the original report as well as a
belief that the Claimant was still off work, and to be examined by a neurologist. The first
Kidd report had been received in January 2016 although not then disclosed.
11.
The offer was not accepted. In September 2016 there was a telephone conversation
between the representatives, when the Defendant became aware for the first time that a
neurologist’s report had been received by the Claimant. By now the Defendant’s
representative was expressing “frustration” at the second anniversary of the accident. In
December 2016 there was a further chasing email, bemoaning the lack of any further
response, and indicating that reference would be made in any litigation to the issue of
conduct.
12.
In the meantime, despite what the district judge had described as “radio silence”, there
was activity at the Claimant’s end. A further neurological report had been commissioned
from Dr Kidd and was available in January 2017. This suggested an ongoing and probably
permanent problem of migrainous disturbance attributable to the accident. The Claimant had
not been able to return to work and the neurologist described the Claimant being in a “severe
neurological state”.
13.
It is not entirely clear what happened after the receipt of that report, or where the
Claimant’s solicitors were intending to go with any potential litigation. The evidence from
Sarah Sandison, described as a legal adviser at Slater Gordon and currently handling the
claim, suggests that the Claimant had not been happy with the report because it did not do
justice to the loss of his employment, and an amended report was sought, though not received
until June 2017. By now the expiry of the limitation period was rapidly approaching, and
steps would be required to protect 1 the Claimant’s position.
14.
On 25 July 2017 the Claimant’s solicitors issued a Part 8 claim form. This would be
the process involved in bringing a low value claim pursued within the RTA protocol to a
conclusion by litigation, although it is to be noted by reference to subsequent schedules of
loss that by now the Claimant had a loss of earnings claim in excess of £200,000, and this
was certainly not a low value claim suitable for Part 8 resolution. However, at this stage, the
Claimant’s solicitor was not asking for Part 8 resolution, but instead seeking a stay of the
I shall deal with the effect of a stay under paragraph 16 of practice direction 8B later in this judgment when
considering the applicable law

1
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proceedings in order to “comply with the RTA protocol” pursuant to CPR practice direction
8B paragraph 16.
15.
On 31st of July 2017 the Part 8 claim form was considered on an ex parte basis by
District Judge Baker in Birkenhead County Court. The judges in that court commonly
encountered such applications for stay in the many hundreds of low value RTA protocol
cases with which they dealt, and the order was a straightforward one. He granted a stay to
20th August 2018, but also stipulated that the order for the stay and the claim form should be
sent to the Defendant by 20th August 2017.
16.
For reasons which have not been fully explained, the Claimant’s solicitor did not
comply with Judge Baker’s order, and serve the claim form on the Defendant by 20th August
2017. It was not sent until February 2018, after which the Defendant’s solicitor filed a notice
of acting. There was no application made in relation to non-compliance with Judge Baker’s
order at that time.
17.
On 16th August 2018, the Claimant’s solicitor, by the fee earner then acting, seized the
initiative in the litigation, seemingly for the first time, and e-mailed the Defendant indicating
that the Claimant was still suffering from significant neurological problems (migraines,
tinnitus, light sensitivity etc) and had not returned to work having lost his £130,000 per
annum job. It was suggested that the claim was no longer suitable for the MOJ portal and a
consensual transfer to Part 7 was sought.
18.
On 17th August 2018, shortly before the stay was due to expire, the medical reports of
Dr Kidd (x2) were served on the Defendant, who responded by email expressing concern at
the Claimant’s conduct in view of the date of those reports, and the proximity of the expiry,
explaining that they found themselves in a “very difficult position”. That was hardly an
understatement.
19.
The following day the Claimant’s solicitor did issue an application to lift the stay and
for the matter to proceed as a Part 7 claim with appropriate and consequential directions.
Perhaps surprisingly, but not unusually, these applications are dealt with on an ex parte basis.
It came before District Judge Doyle on 21st August 2018, who made an order without notice
lifting the stay, and requiring an amended claim form and particulars of claim to be served by
4th September 2018. The order should have contained a direction pursuant to CPR 23.10 (3)
but it did not. Although there were some procedural hiccups in the way in which it came to
the attention of the Defendant, (which for the purposes of this appeal do not require
elaboration and were fully explained by District Judge Campbell at the beginning of her
judgment) an appropriate application was made in response by the Defendant on 6th
September effectively opposing the Claimant’s application. It sought the setting aside of
Judge Doyle’s order, thus keeping the stay in place, and the striking out of the claim.
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20.
The procedural applications did not end there. Regrettably, the Claimant’s solicitors
have not complied with Judge Doyle’s order in relation to the service of the claim form and
particulars of claim, because these were not supplied to the Defendant’s solicitor until 26th
September 2018. There was no application for relief from sanctions made prior to the initial
hearing before District Judge Campbell on 1st October 2018, who was scheduled to hear both
applications, and accordingly the matter had to be adjourned to enable the Claimant to put his
“house in order” with a relief application.
21.
By this rather convoluted and long drawn-out process, the matter finally came on for
hearing before District Judge Campbell on 17th October 2018. She heard the arguments of
counsel over the course of the day, and delivered an extensive ex tempore judgment at the
end of the day. I shall refer to the substance of her judgment in the next section of this
judgment. In short, she made an order setting aside the order of DJ Doyle, reinstating the stay
and striking out the claim. The full text of the order appears at page 38 in the appeal bundle.
In effect, she refused to allow the Claimant to continue his action as a Part 7 claim pursuant
to CPR 8.1 (3). There were adverse costs orders made against the Claimant’s solicitor, and an
order made to refund the interim payment of £1000. The time for applying for permission to
appeal was extended.
22.
To complete the background from a procedural point of view, permission to appeal
was refused on the papers by Her Honour Judge Sykes. Although the Claimant’s counsel in a
subsequent skeleton argument has engaged with her reasons for refusal, they do not require
elucidation for the purposes of this judgment. That refusal was superseded by my own order
made in March of this year when I allowed the Claimant permission to appeal. Although the
reasons for granting permission are not stated in the order, I believed the argument advanced
by the Claimant’s counsel that the learned district judge had treated this as an abuse of
process application by the Defendant in its pur3st and most simple form and had not applied
correct principles in the context of prejudice was at least arguable. Further, I considered that
some guidance was required when allegations were made that the Part 8 procedure was being
abused, in the light very many occasions when stays were sought. In any event, bearing in
mind that the claim was now said to be in excess of two million pounds, proportionality was
also a significant factor.
The judgment of DJ Campbell
23.
This was a careful and detailed judgment which effectively addressed four separate
matters. As I have indicated, the first which concerns the timing of the Defendant’s
application and was dealt with as a preliminary point, is immaterial to this appeal. The other
principal matters addressed concerned the Defendant’s application to set aside the order of DJ
Doyle made on a without notice basis to lift the stay and to convert the claim to Part 7
proceedings, and the consequential application if that was granted and the claim was thus left
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in limbo, to strike out the proceedings, and the final matter touched upon the Claimant’s
application for relief from sanction in not serving the amended claim form until at least three
weeks after the time stipulated in DJ Doyle’s order.
24.
It was agreed then, as it has been for the purposes of this appeal that the application
for relief from sanction was academic if the stay was not lifted, and the Defendant’s
application was granted. In other words, there needed to be a surviving claim for which relief
was required. Notwithstanding granting that application, the judge went on to deal with the
issue of relief from sanction hypothetically, so to speak, refusing it on Denton principles. It
has been necessary for the Claimant to challenge that aspect of DJ Campbell’s order as well,
which again becomes relevant should I allow the appeal in respect of the strike out.
25.
I propose to summarise the salient features of the judgment, noting at the outset that
the learned district judge had been referred to two recent and relevant decisions decided in a
similar context, regarding the decision of His Honour Judge Pearce in Lyle v Allianz
Insurance PLC [2017] (unreported) as particularly persuasive.
26.
After she had summarised the factual and procedural background, DJ Campbell went
on to make several pertinent observations. First of all, there had been early consultation of
solicitors, with submission of the CNF form, and an appropriate early admission of liability at
a time when the claim was said to be limited to £10,000. She noted that at the time of the first
medical examination by Dr Saeed that the medical picture was becoming complicated by the
need for a neurological discipline with a potential ongoing loss of earnings claim. She
described there being “absolutely no substantive response” to any correspondence or chaser
emails within the primary limitation period. Following the obtaining of the two reports from
Dr Kidd, the noting the deterioration, the learned district judge observes at paragraph 29:
“all of that would make a Claimant solicitor think about the value of this case.”
27.
At paragraph 33 she noted that there had been no compliance with the initial order of
DJ Baker and it was not until February 2018 that the Defendant had any idea that proceedings
had been issued. When in February 2018 the file was finally transferred to a member of the
multitrack team, the district judge observed that this would have been the time that the
Claimant solicitor’s finally believed the case could no longer remain in the MOJ portal and
that an application would be required to lift the stay, although she notes that nothing was
done at that time. Paragraph 39 is significant:
“It was not until late September 2018 that the Defendant’s insurers learn that this
case now has a potential value of £2.6 million. Up until the application to lift the stay
and transfer to Part 7, they must have been working under the notion that this was a
portal case, i.e. a value not exceeding £25,000. That is quite astonishing, and I am not
surprised that that has taken the Defendant’s insurers by surprise [sic]”
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She continues at paragraph 41
“There has never been any earlier indication from the Claimant’s solicitor as to the
value of this case. I have already said in my judgment that they could, and should,
have appreciated at a much earlier stage that this case was not suitable for the portal.
But no draft schedule was proposed, or prepared, or filed, or served until late
September 2018.”

29.
There is little doubt that the judge is being highly critical of the Claimant’s solicitors’
conduct in terms of valuing the claim, although the question of any abuse is not addressed at
that stage. At paragraph 44 and following the learned district judge went on to consider the
applicable law and the discretionary power available to the court under CPR 8.1 (3). She
made reference to the associated practice direction and in particular paragraph 16.7. When
addressing the power of the court to strike out, the learned district judge referred to the
editorial note in the White Book at paragraph 3.4.3 which was concerned with the striking out
of a statement of case which was an abuse of the court’s process, and in particular where it
was stressed that in a strike out application proportionality was very much in issue, and it
should only be a last resort. The judge described herself as “wholly agreeing” with that
position. (In this respect, it should be noted, it is said by the Claimant that the judge has gone
wrong in her approach, because she has adopted principles applying to a pure striking out for
abuse of process application where the proportionality of the sanction (i.e. the loss of the
claim) was central and yet has failed to address that in the latter part of her judgment.) She
acknowledged in paragraph 51 that abuse alone was not sufficient to lead to the striking out
of the case, unless it was egregious.
30.
Because of the submission by the Defendant that it had been prejudiced by the way
the litigation had been conducted, the learned district judge went on to consider issues of
prejudice in paragraph 53 and following of her judgment.
31.
Apart from the insurer having no knowledge that this was a high-value claim for over
four years from its inception, she made reference at paragraphs 54 and 55 to the inability of
the insurer to set a reserve for damages and costs. At paragraphs 57 and 58 the learned district
judge referred to the Defendant’s disadvantage in not being able to participate in the early
stages of the litigation because the personal injury protocol had been bypassed. This was
relevant to issues such as the selection of medical experts, having their own examination, and
encouraging rehabilitation under the rehabilitation code. Such participation could have led to
a recovery and possible return to work, would also have been welcomed by the Claimant, and
impacted “enormously” on the loss of earningd claim.
32.
The third element of prejudice, according to the district judge, arose because of the
inevitable delay which was caused by the need to case manage the claim, arrange for the
exchange of expert witness evidence, schedules of loss and so on, and the clear knock-on
effect which this would have on the trial date, likely to be delayed until some significant time
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in the future. Finally, by utilisation of the Part 8 process, the Defendant, she says, has been
deprived of a limitation defence.
33.
In relation to the obvious point which would arise from striking out, the Defendant
has secured a windfall by avoiding a £2.6 million claim; however, the judge pointed out at
paragraph 62 that the value of the claim in excess of the MOJ portal maximum had been
known for some considerable time, and not recently before the application to utilise the stay
procedure under the practice direction.
34.
In paragraphs 63 and following the learned district judge provides her conclusions. It
is plain that she is focusing on the Claimant’s solicitors conduct. At paragraph 64 she poses
the question which she seeks to answer:
“64. Does the conduct get to be as serious as mischievous, deliberate, deliberate
[sic] concealment? It is difficult for the court to say one way or another whether it is
sheer incompetence or deliberate concealment. But what the court is extremely
unhappy with is the suggestion that August 2018 is the first time anyone in this
international personal injury law firm bothered to value this case. That is wholly out
with all the obligations that the Claimant’s solicitors have to conduct litigation
efficiently, at proportionate cost, to have parity between the parties under the
overriding objective and to comply with rules, practice directions and orders, and to
properly prosecute the client’s claim. I have not even mentioned to try and get Mr
Barry Cable into a position where his life is beginning to improve because that does
not seem to have been thought about at any stage by the Claimant’s solicitors at all.”
35.
Because it is central to the Claimant’s case on this appeal that the learned district
judge misunderstood the approach to an abuse of process application it is important to
consider what she says about abuse of process at paragraph 65:
“… in a case that never, ever at the time they issued the claim form could it be said
would have a value of £25,000 or less. That to me is an abuse of process and the
abuse comes from using the procedure that is available to portal claims in a case that
could not be said, on any stretch of the imagination, to be a portal claim….”

36.

The learned judge expresses her conclusions strongly in paragraph 66:
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“66. So when I look at the totality of what has gone on I find that this was an abuse
of the court process. It is one thing to use the portal procedure and seek a stay and
then sit on a case for a year, do nothing and ask for a further stay and delay and
delay. Those sorts of cases come before this court regularly with Defendants arguing
that they are an abuse, BUT I have never had an application before me where it is so
obvious on the evidence that this was never a portal case and yet the Claimant’s
solicitors have decided to use that procedure when it did not apply to this case and
when it bought them a further 12 months. I cannot even see that during those 12
months they were doing anything constructive whatsoever, because I am told this
afternoon that the first time anyone valued that case was August 2018 at the very end
of that stay. 2”
“67. For those reasons I find that there is an abuse of process. On that basis,
therefore, I am going to set aside district judge Doyle’s order……”
37.
The learned district judge then addressed how she should exercise her discretion
under CPR 8.1 (3) on the setting aside of the earlier order. Technically, of course, this was
unnecessary as a mechanism for striking out, because a transfer to Part 7 would not have been
possible if the stay remained. However, she was right to say that the claim remained in limbo.
She was concerned that the sanction to address the abuse which she had found would result in
a very serious consequence for the Claimant, but had “wracked her brains”, as she described
it, to see if there was any lesser alternative, such as a penalty in costs. At this point reference
was made to the decision of HH Judge Pearce in Lyle which purported to deal with exactly
the same situation which had arisen in the present case, although the facts, according to DJ
Campbell, were less serious and significant in that case. She noted that Turner J in the Atha
case whilst finding an abuse of process had not regarded the value limitation imposed on the
claim form to avoid a higher fee as sufficiently egregious to justify striking out. Her
conclusion was that the claim would be struck out.
38.
DJ Campbell went on to deal with the hypothetical question of relief from sanction,
had she exercised a discretion in favour of the Claimant. Applying Denton principles she did
not regard this as an appropriate case for relief from sanction. As I have indicated, that aspect
is also the subject of an appeal challenge.

The protocols, rules and practice direction
39.
At the beginning of this judgment I made reference to the separate protocols applying
in respect of low value claims arising from road traffic accidents (the RTA protocol) and
2
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higher value personal injury claims ( The “PI Protocol”, applying to any type of accident
giving rise to serious injury). It is unnecessary to set out the terms of those protocols within
this judgment or summarise the salient aspects. Counsel for the Defendant, Mr Whitehall,
took me to their texts, and reminded the court that the RTA protocol, which is set out in full
at page 2651, volume 1 of the White Book, was highly prescriptive and required close
adherence to a number of procedural steps, and did not require disclosure of any medical
evidence until the settlement stage, but was the subject of the fixed costs regime. The PI
protocol, on the other hand, which is at page 2561 of the same volume, is set out in far more
general terms, is less prescriptive, but anticipates conduct which would normally be expected
of the respective parties in relation to experts etc. before the commencement of any
proceedings. That conduct includes early consultation in respect of rehabilitation, a detailed
letter of claim, with a “cards on the table” approach as a detailed response is required, early
disclosure and agreement in relation to experts with joint selection etc, and an encouragement
to alternative dispute resolution. Because the costs associated with a high value personal
injury claim are likely to be substantial, adherence to the PI protocol will be central on any
question of conduct, and likely to impact on the recoverability of those costs in the
subsequent litigated claim.
40.
The RTA protocol is associated with the MOJ portal set up to provide an electronic
and digital online process for dealing with the vast majority of those claims, and where
liability is admitted, leading to Part 8 resolution at stage III. Stage III hearings represent a
very significant amount of the daily business of the courts at a district judge level in the
North West of England.
41.
Part 8 establishes the alternative procedure for claims. The relevant rule, to which
reference has been made in this case, is 8.1, and in particular sub- rule (3). I set it out in full:
8.1

(1) The Part 8 procedure is the procedure set out in this Part.
(2) A claimant may use the Part 8 procedure where –
(a) he seeks the court’s decision on a question which is unlikely to involve a substantial dispute of fact; or
(b) paragraph (6) applies.
(2A) In the County Court, a claim under the Part 8 procedure may be made at any County Court hearing centre
unless an enactment, rule or practice direction provides otherwise.
(Practice Direction 8A includes further direction in respect of claims which are not made at the appropriate County
Court hearing centre in the first instance.
(3) The court may at any stage order the claim to continue as if the claimant had not used the Part 8 procedure and,
if it does so, the court may give any directions it considers appropriate.
4) Paragraph (2) does not apply if a practice direction provides that the Part 8 procedure may not be used in
relation to the type of claim in question.
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(5) Where the claimant uses the Part 8 procedure he may not obtain default judgment under Part 12.
(6) A rule or practice direction may, in relation to a specified type of proceedings –
(a) require or permit the use of the Part 8 procedure; and
(b) disapply or modify any of the rules set out in this Part as they apply to those proceedings.

42.
Whilst the Claimant issued Part 8 proceedings in this case purporting to come within
paragraph 2 (a), as being a case which did not involve a substantial dispute of fact, in reality
it was the applicable Practice Direction 8B and paragraph 16 which was of more relevance
because it prescribed the procedure which the Claimant was following in the light of the
impending expiry of limitation:
Limitation
16.1 Where compliance with the relevant Protocol is not possible before the expiry of a limitation period the
Claimant may start proceedings in accordance with paragraph 16.2.
16.2 The Claimant must –
(1) start proceedings under this Practice Direction; and
(2) state on the claim form that –
(a) the claim is for damages; and
(b) a stay of proceedings is sought in order to comply with the relevant Protocol.
16.3 The Claimant must send to the Defendant the claim form together with the order imposing the stay.
16.4 Where a claim is made under paragraph 16.1 the provisions in this Practice Direction, except paragraphs 1.2,
2.1, 2.2 and 16.1 to 16.6, are disapplied.
16.5 Where –
(1) a stay is granted by the court;
(2) the Parties have complied with the relevant Protocol; and
(3) the Claimant wishes to start the Stage 3 Procedure,
the Claimant must make an application to the court to lift the stay and request directions.
16.6 Where the court orders that the stay be lifted –
(1) the provisions of this Practice Direction will apply; and
(2) the Claimant must –
(a) amend the claim form in accordance with paragraph 5.2; and
(b) file the documents in paragraph 6.1.
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16.7 Where, during Stage 1 or Stage 2 of the relevant Protocol –
(1) the claim no longer continues under that Protocol; and
(2) the Claimant wishes to start proceedings under Part 7,
the Claimant must make an application to the court to lift the stay and request directions.

43.
Counsel agreed that “relevant protocol” in paragraph 16.1 was signifying either the
RTA protocol for low value claims or the parallel protocol in relation to employers liability
and public liability low value PI claims, 3 and not the PI protocol which dealt with higher
value claims.
44.
The editorial comment on this practice direction at page 500 in volume 1 of the White
Book expressed some uncertainty as to whether paragraph 16.7 required the issue of fresh
proceedings, but noted CPR 8.1(3) which permitted a case to proceed under Part 7, where a
claim had been issued under Part 8, even though the limitation period had expired, the
situation which arose before HHJ Pearce in the Lyle case, observing, however, that he had
declined to lift the stay and permit Part 7 proceedings on the facts before him.
45.
In the Lyle case HHJ Pearce provided a helpful exposition of the principles which are
applied where a solicitor for a Claimant chooses to use the Part 8 procedure to obtain a stay,
and thus a de facto extension of the limitation period in a claim which is subsequently
assessed as a high-value claim, suitable for Part 7 proceedings without any notification to the
Defendant of the value change. Judge Pearce acknowledged that the court had a discretion
when dealing with an application to lift the stay in such circumstances, although he saw a
refusal to lift the stay as giving an inevitable rise to a strikeout.
“38.
The primary problem for the Claimant in continuing these proceedings lies in the stay. It has
not been suggested that the court has no discretion as to whether lift the stay. But if the court was right
in declining to lift the stay in this case, the inevitable consequence was that the proceedings could not
proceed, rendering strike-out an appropriate order to bring finality.”

The respective arguments
Claimant
46.
Mr Mark James of counsel appeared on behalf of the Claimant, having provided a
detailed skeleton argument with a supplemental skeleton which purported to address the
refusal of permission by the judge on papers. Although the grounds of appeal were extensive,
3
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engaging with each of the district judge’s findings separately, asserting that none were
capable of supporting a finding of abuse of process so as to justify the striking out of a
substantial personal injury claim, in his argument Mr James focused on the questions (i) was
the judge right to find an abuse of process and (ii) if she was, was the sanction of striking out
proportionate?
47.
A number of concessions were made on behalf of the Claimant as to the conduct of
his solicitor in the handling of the claim, including the failure of an appreciation of its
potential value, until a new fee earner came on board in the early part of 2018. However,
thereafter, it is submitted, appropriate steps were taken to bring the relevant evidence to the
attention of the Defendant, and to make progress with the claim including pursuing the
necessary transfer to Part 7 proceedings.
48.
Mr James elaborated on what he described as the uncontroversial principles which
apply whenever the court is dealing with an abuse of its process, making reference in his
skeleton argument (although only to a limited extent in oral submissions) to many of the
well-known authorities on the issue. Because the Defendant’s application had not been
approached as an abuse of process (it being emphasised that the burden lay on the Defendant
in this regard) and there had been no reference in either of the two witness statements in
support of the strike-out/setting aside of the DJ Doyle order to abuse of process, the court was
taken to the judgment of DJ Campbell and the evolution of the issue in her reasoning. In fact,
submitted Mr James, this only arose for the first time during the course of counsel’s argument
at the first hearing with the inevitable result that the necessary principles were not drawn to
the attention of the learned judge. In other words, she was left to plough her own furrow
leading to inevitable errors.
49.
In relation to the procedures which were used by the Claimant and the subject of
criticism by the learned judge, that is the MOJ portal followed by Part 8 proceedings, it was
submitted that she was in error in considering this could ever have amounted to an abuse of
process, bearing in mind that the Claimant had presented initially as only modestly injured,
and before neurological evidence was obtained it could not have been reasonable to value the
claim at more than £25,000. In any event, what should have happened, says Mr James, is that
the judge asked herself the questions which were pertinent for an abuse of process
application, namely were the use of these procedures manifestly unfair to the other party in
the litigation, or would they otherwise bring the administration of justice into disrepute?
50.
Counsel dealt with the several factors which were influential in the learned judge’s
conclusion as to abuse of process and the relevance of prejudice, expanding on ground three,
namely (a) stringing out the limitation period with the use of the procedure under Part 8, (b)
depriving the Defendant of a limitation defence (c) the inability of the Defendant insurer to
set a reserve (d) depriving the Defendant of the right to choose or have a say in the choice of
an appropriate expert,(e) losing the opportunity for rehabilitation (f) creation of delay through
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the lost opportunity to case manage (g) the fact that four years on from the accident the issues
had still not been clarified.
51.
Mr James asked this court to note that in relation to the Claimant’s solicitors’ motives
in using the Part 8 procedure, the learned judge did not find that there had been any deliberate
concealment, or underhand conduct, and yet came to the inconsistent conclusion through a
“clear feeling” that the limitation period was being “strung out”. Apart from the fact that her
findings were suggestive of no more than negligence, which could not support the conclusion
of abuse of process, it was clear, said counsel, that there was no material difference between
issuing a Part 7 claim form, and seeking a stay or some form of standstill agreement to obtain
further evidence, and using the Part 8 procedure and the stay which is available under 8BPD,
paragraph 16. Accordingly, this fell significantly short of the threshold for an abuse of
process. Similarly, the use of a Part 7 procedure would not have deprived the Defendant of a
limitation defence in such circumstances.
52.
In respect of the ability of the insurer to fix a reserve on the case at an early stage, and
to understand its value, Mr James made reference to the leading case on section 33 discretion,
Cain v Francis [2009] QB 754, where it was held that such a factor could never justify
prejudice to a defendant, or at least would carry very little weight. The reserve was bound to
be adjusted on numerous occasions during the currency of any claim.
53.
Whilst it was accepted that the learned district judge could properly criticise the
Claimant’s solicitors for non-compliance with the PI protocol in relation to expert witness
instruction, it was not accepted that this caused any prejudice to the Defendants; in simple
terms there was no evidence that Dr Kidd would not have been an acceptable neurologist, and
there remains an opportunity for the Defendant yet to instruct its own neurologist. A failure to
use the correct procedure in this respect fell significantly short of the threshold for
establishing an abuse of process.
54.
In respect of the lost opportunity for rehabilitation it was submitted by Mr James that
in the absence of any evidence that this would have made a difference, or that Dr Kidd was
suggesting rehabilitation, the learned judge placed inappropriate weight on this as a factor.
Further, it was clear that numerous treatments had been tried by the Claimant to address his
ongoing problems without any significant improvement, and that no question of effective
rehabilitation had arisen.
55.
In so far as any delay may be attributable to the lost cost and case management, which
has given rise to prejudice to the Defendant from the misuse of the Part 8 procedure, counsel
submitted that the situation was no different to that which would have prevailed if Part 7
proceedings had been issued, and a consensual standstill agreement arrived at to allow the
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completion of the medical evidence. In any event, any disapproval of the court in this respect
could be met by an adverse order for costs.
56.
Whilst the learned judge did acknowledge the admission of liability, the strength of
the Claimant’s case was an important factor to which the learned judge is said to have
attached insufficient weight in the context of considering an abuse of process, and in
particular striking out. Reference was made to the case of Stuart v Goldberg Linde [2008]
EWCA Civ 2 in this respect.
57.
Mr James submitted that the learned judge wrongly conflated the finding of
circumstances giving rise to an abuse of process of the court, with the exercise of discretion,
and in particular whether it was proportionate to strike out and in accordance with the
overriding objective. There was a balancing exercise which was not undertaken. There were a
number of factors which should have been taken into account including the absence of any
personal fault by the Claimant, the strength of his claim against the Defendant (admitted
liability), the loss of an extremely valuable claim which would be time-barred in the second
action, the difficulty of pursuing a professional negligence claim with loss of chance damages
and an awareness by the Defendant (his solicitors) of weaknesses in his case. There is no
evidence that the learned judge considered these matters. Although the judge referred to
“wracking her brains” in order to find an alternative way of addressing any abuse of process
or significant default in the use of the Part 8 procedure she had determined on the Claimant’s
solicitor’s part, other than striking out, she appears to have found herself bound to that
particular course because costs orders and interest penalties would not go far enough, the
claim would remain in limbo if the stay was not lifted, and the present case was “on all fours”
with the case of Lyle and the decision of His Honour Judge Pearce. Mr James sought to
distinguish that decision, which in any event was persuasive only for this court, because
Judge Pearce did not actually find an abuse of process, and was not intending to lay down any
principle of law. In any event, Mr James sought to argue that Judge Pearce’s logic was
flawed; by imposing the stay the court is actually engaging in case management.
58.
In summary, in his challenge to the primary decision of District Judge Campbell, Mr
James asked this court to find that the learned district judge was wrong to identify prejudice
where there was none, or where there was an insufficient balancing exercise undertaken, she
was wrong to infer prejudice from the delay caused by the use of the Part 8 procedure, and
she failed to make any adequate comparison of the procedure which would have been
involved if Part 7 proceedings had been issued and a standstill agreement arrived at.
59.
Mr James dealt briefly with his challenge to the hypothetical refusal of relief from
sanction. He asked the court to note the reason proffered for the delay in complying with the
order of DJ Doyle (a serious accident to the fee earner’s son) and further submitted that the
decision was perverse in the sense that if the Claimant had overcome the hurdle of avoiding a
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strike out notwithstanding the 4conduct of his solicitors in the use of the various procedures,
there was no significant additional default which justified what would have been “taking
away with the left hand that which had been given with the right hand.”
Defendant
60.
Mr Whitehall, counsel for the Defendant, who had also appeared before District Judge
Campbell at the first hearing, reminded the court that there was a broad ambit to the
discretion which was exercised by the judge at first instance in the exercise of her power
under CPR 8.1 (3) and the associated practice direction 8BPD paragraph 16, with which an
appellate court should not lightly interfere. However, his primary submission was that the
learned judge followed the correct approach and that her decision was not only
unimpeachable, but also represented the only possible outcome in the circumstances.
61.
He referred the court to the chronology which he had provided for the district judge
which demonstrated, by the shaded areas, the input which the Defendant’s insurance
company had had in the early stages of pursuit of the claim. It is plain, he submitted, that
after the initial interim payment within a few months of the accident, the Defendant, despite
numerous chasing emails and telephone calls, remained unaware of the potential value of the
claim, the accumulated loss of earnings and the evidence which had been collected by the
Claimant’s solicitors. In one of the chasing emails it was specifically flagged up that if the
quantum of the claim exceeded £25,000 the MOJ portal procedure was inappropriate, and
that the involvement of the Defendant in the medical evidence was necessary (30 June 2015).
62.
Further, over two years after the accident, and with very little response from the
Claimant’s solicitors, frustration was being expressed at the absence of cooperation,
particularly when it had been indicated that a neurological report might have been obtained.
Accordingly, submits Mr Whitehall, this was a case where the Defendant’s advisers were not
simply sitting back, but were taking an active interest in what was going on with the
Claimant’s claim, and wished to become involved. That was a highly relevant factor.
Although the Part 8 proceedings came to the attention of the Defendant in February 2018 (six
months late), the Defendant was still not then aware of the potential value, and it was not
until shortly before the stay was due to expire that information was provided that the claim
was not suitable for the MOJ portal process. By the time of the Claimant’s ex parte
application to lift the stay, the loss of earnings claim was already potentially almost
£400,000.
63.
In relation to the manner in which the application was approached, Mr Whitehall
points out that this had never been an application under CPR 3.4 (2) (b) to strike out the case
as an abuse of process although reference was made in the course of his argument before
District Judge Campbell to an abuse of process, this was not being used as a term of art, or
4
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suggesting an application to strike out in its purest terms; it had always been that the
Defendant’s case that the court had a discretion when dealing with an application to lift a
stay, and the argument had been that this was a wholly inappropriate use of the Part 8
procedure. The use of the RTA protocol represented a significant unfairness to the Defendant
and an inability to participate in the early stages of the investigation of the claim.
64.
It would be wrong, submitted Mr Whitehall, to treat this is a case of procedural
irregularity on the part of the Claimant, which was effectively what was being suggested.
There was no use of the wrong documents or processes which would be suggestive of
procedural irregularity, but this was a case of the deliberate misuse of the procedure to keep
the Defendant in the dark. The decision of Lyle was entirely in point, and in fact the
circumstances of this case were significantly worse because in the early stages in Lyle there
was no certainty that the value would exceed the RTA protocol.
65.
If the Claimant had followed the PI protocol a raft of obligations would have arisen. It
was not simply a question of rehabilitation which may or may not have succeeded; early
involvement of the Defendant would have allowed medical questions to be asked which
would scrutinise the ongoing medical picture, and allow lines of enquiry to be pursued.
Further, in addition to medical treatment, disclosure was essential if the Defendant was not to
be put at a particular disadvantage.
66.
It is clear, submitted Mr Whitehall, that these were all matters which loomed large in
the consideration of the learned judge. It would be speculative, he said, to have concluded
that a standstill agreement would have been arrived at.
67.
In so far as it was argued by the Claimant that the learned judge failed to undertake
the necessary balancing exercise, this was disputed by Mr Whitehall, who pointed out that the
judge had received submissions from Miss Titchmarsh of counsel at the first hearing in
relation to the catastrophic effect of any strike-out, and had also referred to the draconian
nature of strike-out in comparison to any other measures which might be taken to address the
way in which of the litigation had been handled.
68.
Whilst Mr Whitehall’s primary submission was that the learned judge was entitled to
take into account the misuse of procedures in the exercise of her discretion and to regard the
Claimant’s conduct as amounting to an abuse of process, notwithstanding the fact that there
had been no specific application to this effect, nevertheless if this were to be taken as a
strikeout application or abuse in its purest sense, there was abundant material which enabled
the judge to come to the conclusion which she did. Manifest unfairness had been identified in
relation to the Defendant and an appropriate balancing exercise was carried out as to the
respective prejudice to each side. It was clear, submitted Mr Whitehall, that the learned judge
regarded no other sanction as appropriate other than the strikeout of the claim.
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69.
On the hypothetical question of relief from sanction, were the court to be minded to
lift the stay, Mr Whitehall submitted that on the application of the Denton criteria, the further
delay in non-compliance was significant and serious, there was an absence of good reason,
and the judge had been right to take into account when considering all the circumstances that
this was yet another failure on the Claimant’s solicitor part to comply with court orders.
Determination
70.
Although there is no clear mechanism provided in the relevant rule or the practice
direction as to what should happen if a stay imposed in accordance with 8BPD paragraph 16
is not lifted, the only logical conclusion is that the action cannot proceed by any process.
Paragraph 16.7 does not allow Part 7 proceedings to be commenced whilst there is an extant
part 8 claim which has been stayed. Whilst it has been described as being a claim “in limbo”
and in so far as it is not disputed that a judge has a discretion in determining whether or not to
lift the stay under this paragraph, it seems to me that there must be a power to strike out. In
fact this is not really challenged by either counsel. It would be a concomitant part of the
process involved, when the judge exercises such a discretion. For this reason it seems to me
that a judge is entitled to take into account any question of abuse of process without the need
for a formal application to that effect. The discretion is clearly a broad one which will require
consideration of a number of factors, and I do not believe that it is necessary for the court to
follow the stepped approach which might arise if there had been a challenge made under CPR
3.4. Accordingly, the judge cannot be criticised for seeking to determine whether or not the
claimant’s solicitors had abused the process of court as one the relevant factors.
71.
Categories of abuse of process, which are not defined anywhere within the rules, are
many and various and not closed. Whilst the reference to “obstruction of the just disposal of
the proceedings” provides some pointer within CPR 3.4, in my judgment the essential
question is whether or not the party which has been accused of the “abusive” conduct has
acted in a way which is unfair to the other party. District Judge Campbell may not have
sought to grapple with a precise definition, but it is plain to me that on several occasions
throughout her judgment she has considered the effect which the claimant’s conduct of the
litigation has had in securing an advantage for the pursuit of his claim, and in particular had
disadvantaged the defendant. It is not simply a question of prejudice, which implies a
negative effect on another party, but also the way in which the claimant’s advisers have been
able to bypass the requirements of the PI protocol, which clearly applied, and of course to
avoid the operation of the Limitation Act.
72.
Insofar as the claimant seeks to argue that the learned judge’s conclusion that this was
a deliberate stringing out of the limitation period was inconsistent with her findings as to the
Claimant’s solicitors motives, in my judgment a finding of concealment or underhand
conduct could never be a prerequisite for a conclusion that the courts’ procedures are being
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abused. The question here was as much about effect as it was about motive – the latter
perhaps being more relevant to the question of professional misconduct. The judge was
entitled to find that this was a case where the Claimant’s solicitors through incompetence or
poor organisation found themselves in a position where the limitation period was approaching
and little or no effort had been made to value the claim and consider whether it was capable
of remaining in the portal so as to justify a Part 8 paragraph 16 stay application. It was clear
that she regarded their handling of the claim as having been compounded by a failure at any
time in the previous two and a half years to acknowledge that the damages should be valued
easily in excess of £25,000. In my judgment the learned judge was correct to approach the
conduct of the solicitor in a highly critical manner, especially when it is clear that there were
a number of duties imposed if the correct procedure had been followed, including cooperation
with and involvement of the defendant’s solicitors at an early stage. In paragraph 66 of her
judgment the learned judge provides an assessment of the entire approach of the solicitors to
the litigation which it seems to me is unimpeachable.
73.
As far as the question of prejudice is concerned, I find myself unable to accept the
general submission advanced on behalf of the claimant that the judge found prejudice where
there was none. Prejudice in this context involved, as I have indicated, a consideration of the
effect of the manner in which the court’s process has been abused. It is important that a
balancing exercise is undertaken in this regard. In his submissions Mr James provides an
analysis of the several factors identified by Judge Campbell and seeks to break them down on
an individual basis, suggesting that none would be capable of supporting a finding of abuse of
process. However, this fails to acknowledge that in exercising a discretion the learned judge
was entitled to consider the cumulative effect of the various factors, which included the
overall delay, the loss of any opportunity for input on rehabilitation, the inability of the
defendant’s solicitors to participate in the case management process, including the
identification of their own experts, depriving the insurer of an opportunity to set a reserve,
deliberately (if not contumeliously) misusing the portal process to secure a stay and thus
obtain a limitation extension, and the wholesale failure to address the value of the claim at
any stage before the early part of 2018, or to inform the Defendant until later in 2018 that this
was a high value claim.
74.
Whilst it may be correct that taken individually no single factor (save perhaps for the
last two) would be sufficiently serious to justify the sanction of striking out by itself, it seems
to me that whilst not specifically spelling this out, the learned judge was clearly addressing
the overall effect of the Claimant’s solicitors conduct on the fairness of the process. Further,
in the exercise of her discretion I do not accept that she has ignored the prejudice that striking
out would have on the Claimant and the loss of a claim which could only be pursued through
a professional negligence action. On several occasions the learned judge has referred to the
draconian nature of a sanction of striking out, and to wracking her brains to consider an
alternative which would mark the manner in which the process had been abused, and the
defendant had been prejudiced. This implies to me an awareness on her part that the claimant
was losing the direct and obvious route to compensation for his injuries as a result of his
solicitors’ failures. Invariably when a claim is struck out in such circumstances a claimant has
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the additional burden of pursuing a professional negligence action; he is not shut out of
damages altogether. I do not believe in the circumstances it was necessary for the learned
judge to analyse difficulties which the Claimant would face in any subsequent professional
negligence proceedings.
75.
In summary, I am satisfied that the learned judge not only applied the correct test to
determine whether or not the Claimant should be entitled to proceed with his claim
notwithstanding the abuse of process attributable to his solicitors, but also came to a
conclusion which was within the reasonable and generous ambit of her discretion. In fact, it is
difficult to contemplate any other outcome in the circumstances with which she was faced. I
agree entirely with the conclusion that the Claimant’s solicitors’ conduct was more
significant and serious than that which was considered by His Honour Judge Pearce in the
Lyle case. In any event, it does not seem to me that the learned judge regarded herself as
bound by that decision, but considered it persuasive.
76.
It is necessary to address the second limb on this appeal, but only briefly as it has now
become hypothetical, for reasons already indicated. The default in this respect was limited to
the failure to comply with the order of District Judge Doyle (which purported to lift the stay
and transfer to Part 7 proceedings) by not serving the requisite particulars of claim in time. It
was almost three weeks late. A reason was proffered in relation to an unfortunate accident
which had befallen a member of the fee earner’s family. Whilst a court is bound to be
sympathetic in such circumstances, in a large firm of PI solicitors it should have been
expected that there was someone to cover the caseload of any absentee fee earner. Thus, on
the application of the first two limbs of Denton, I would not have been persuaded that this
delay was other than significant and serious, or that there was a good reason for it.
77.
However, when considering all the circumstances of case, if the judicial decision
maker had determined that the previous conduct, including the misuse of the Part 8
proceedings and stay did not represent an abuse of process, it seems to me that
notwithstanding previous failures to comply, it would have been disproportionate to have
drawn on the contextual background to refuse to allow the claim to continue in Part 7
proceedings by reference to an additional non-compliance which added little, if anything, to
the prejudice already suffered by the Defendant. Relatively speaking, this was a minor, albeit
significant breach, but it would not have justified the serious sanction of striking out (which
would have been an implied sanction) having regard to the overriding objective to deal with
cases justly, expeditiously and fairly. In this respect I agree with Claimant’s counsel that to
refuse relief would have amounted to taking away with one hand, what was given with
another. In other words, if the judge had thought it appropriate to excuse the Claimant’s
solicitors for their wholesale disregard of procedures, it would have been incongruous to have
brought the claim to an end for the additional procedural default.
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Conclusion
78.
As has been made plain, this makes no difference to the outcome. The learned judge
adopted the correct approach, and did not err in her discretion on the substantive issue. This
appeal must fail. I invite counsel, to whom this judgment is sent the first instance in draft
form for any typographical corrections, to agree the terms of any final order. If not, I can
resolve these in a brief telephone hearing.
HH Judge Wood QC
15th July 2019

