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APPROVED JUDGMENT 
I direct that pursuant to CPR PD 39A para 6.1 no official shorthand note shall be taken of this 

Judgment and that copies of this version as handed down may be treated as authentic. 

 

 

COVID-19:   This judgment was handed down remotely by circulation to the parties’ 

representatives by email.  The date and time for hand down is deemed to be 10:00am on 20 

May 2020. 



 

 

Deputy ICC Judge Kyriakides:  

 The Application 

1. This is an application (“the Application”) by the Official Receiver for permission 

to provide to the Serious Fraud Office (“SFO”) the affirmation of Andrew 

Nathaniel Skeene dated 16 September 2016 (“the First Affidavit”) and its exhibit 

(“the First Exhibit”). The Application is opposed by both the First and Second 

Defendants. 

Background 

2. The Defendants were directors of a company called GFI Consultants Limited 

(“the Company”). The Company went into compulsory liquidation on 3 March 

2014 and on 13 March 2014 Stephen Richard Penn was appointed as liquidator 

(“the Liquidator”). 

 

3. In 2018 disqualification proceedings were commenced against the Defendants 

(“the Disqualification Proceedings”). The allegation made against the 

Defendants was that they had caused or allowed the Company to operate with a 

lack of commercial probity by promoting and/or marketing and/or selling teak 

investment schemes based in Brazil to investors. It was claimed, in particular, that 

the Defendants had misled investors in relation to the security of their investment, 

the fixed returns, the flexible exit strategy and the environmental and social 

benefits. 

 

4. In opposition to the Disqualification Proceedings, the First Defendant provided, 

on behalf of himself and the Second Defendant, the First Affidavit and the First 

Exhibit and a further affirmation dated 20 April 2017 and exhibit (“the Second 

Affidavit and Exhibit”). 

 

5. Ultimately, the Disqualification Proceedings did not proceed to trial. Instead, the 

Defendants both accepted that their conduct had been unfit and gave 

disqualification undertakings for a period of ten years. 

 

6. The Defendants’ conduct has also been the subject of an investigation by the SFO. 

The SFO believes that the Company was used by the Defendants to operate a 

ponzi-style fraud whereby investors were encouraged to purchase leases for plots 



 

 

of land in teak plantation. It would appear that about 1,750 people invested a total 

of over £30 million in the scheme. The SFO believes that about 1,350 of these 

investors have not received any return on their investment or had any part of their 

capital returned. 

 

7. On 23 November 2018 the SFO made a Data Protection Application 2018 to the 

Official Receiver for documents relating to the Disqualification Proceedings.  

 

8. On 21 January 2019 the Official Receiver provided the SFO with the documents 

requested save for the First Affidavit, the First Exhibit and the Second Affidavit 

and Exhibit. The reason why these documents were not provided was because the 

Official Receiver believed that they could not be disclosed without the permission 

of the court. 

 

9. On 31 January 2019 the SFO attended the offices of MHS Sprecher Grier Limited, 

who are described in the SFO’s letter dated 17 April 2019, as “representing the 

liquidator in the bankruptcy proceedings of Mr Skeene and Mrs Bowers”. As a 

result of the visit, the SFO obtained a copy of the Second Affidavit and Exhibit. 

However, MHS Sprecher Grier Limited did not have a copy of the First Affidavit 

and the First Exhibit.  

 

10. At the end of June 2019 the SFO charged each of the Defendants with nine 

separate offences as set out in the SFO’s letter dated 13 January 2019. The 

charges include conspiracy to defraud, forgery, perjury and failing to inform the 

Liquidator about a false debt. The criminal proceedings are taking place in 

Southwark Crown Court and are listed for a three to four month trial in April 

2021. 

 

11. The Application was issued by the Official Receiver on 19 August 2019. The first 

hearing took place on 14 October 2019 when directions for evidence were given. 

The timetable was subsequently extended on a number of occasions because of 

difficulties the Defendants had in obtaining legal aid. Although the hearing of the 

Application was originally listed for 7 February 2020, again because of legal aid 

issues and counsel’s availability, it was adjourned. 

 



 

 

12. The hearing of the substantive application then came on before me. 

 

The Issues 

13. The parties are agreed that the court’s permission is required pursuant to CPR 

31.22 in order for the First Exhibit to be released to the SFO. However, there is a 

dispute between them as to whether the court’s permission is required to release 

the First Affidavit, the Claimant’s position being that it is not so required and the 

Defendants’ position being that it is required. 

 

14. The issues which I must, therefore, decide are as follows: 

 

14.1. first, whether the court’s permission is necessary in order for the First 

Affidavit to be provided to the SFO; 

 

14.2. secondly, if it is required and, in any event, in relation to the First Exhibit, 

whether permission should be granted. 

 

Whether permission is required in respect of the First Affidavit 

15. CPR 32.12 states as follows: 

 

“(1) Except as provided by this rule, a witness statement may be used only for the 

purpose of the proceedings of the proceedings in which it is served. 

 

(2) Paragraph (1) does not apply if and to the extent that – 

(a) the witness gives consent in writing to some other use of it; 

(b) the court gives permission for some other use; or 

(c) the witness statement has been put in evidence at a hearing held in public”. 

 

16. CPR 32.15 governs affidavits. Unlike CPR 32.12, CPR 32.15 contains no express 

provision regarding the use of affidavits. 

 

17. Two issues, therefore, arise for consideration: 

 

17.1. first, whether the effect of there being no express provision is that the use 

of affidavits is not restricted to the proceedings in which they are served; 

 



 

 

17.2. secondly, if there is some restriction regarding the use of affidavits, what 

that restriction is and whether it applies to this case. 

 

No express provision 

 

18. The Claimant argues that the CPR is a self-contained code and, therefore, that the 

court has no jurisdiction to imply a rule for which no express provision has been 

made. The Defendants argue that the law that existed before the CPR came into 

effect continues to apply. 

 

19. Prior to the CPR, it was settled law that documents produced on discovery would 

be subject to an implied undertaking that they would only be used for the purposes 

of the proceedings in which they were disclosed. However, the obligation was not 

an absolute obligation, and, in appropriate cases, the court could give permission 

for documents disclosed in proceedings to be used for a collateral purpose. When 

the rules of court were amended to provide for the service of witness statements in 

advance of trial, provision was also made for those statements to be subject to the 

same undertaking regarding their use (RSC Ord. 38, r 2A(11)). In addition, RSC 

Ord. 24, r 14A was introduced in the case of documents disclosed in proceedings. 

It provided the circumstances in which “any undertaking, whether express or 

implied, not to use a document for any purposes other than those of the 

proceedings in which it is disclosed” would cease to apply, but it did not say 

anything about the undertaking itself. I shall refer to the pre-CPR undertaking 

implied in respect of documents and evidence as “the Undertaking”. 

 

20. The authorities show that the circumstances in which the court implied the 

Undertaking were restricted to those where the evidence or documents had been 

provided under compulsion, for example, where a party was required to make 

disclosure pursuant to a disclosure order in aid of a freezing injunction. Where 

evidence or documents had been provided voluntarily, it did not apply. The 

rationale for this was explained by Browne-Wilkinson VC in Derby v Weldon 

(No.2), The Times, 20 October 1988, where he stated as follows: 

 

“In relation to documents voluntarily disclosed the court has not invaded the 

privacy of the party. The party has, for his own purposes in defending a case, 



 

 

decided himself to use the documents rather than maintain his privacy. And if 

the party has destroyed the privacy of the document, not the plaintiff nor the 

court…it is true [counsel] says, that apart from litigation the defendants would 

not have disclosed the documents. They had the unhappy choice of deciding to 

defend the proceedings at that stage, maintaining that privacy, or to put in the 

documents. But it is an unavoidable consequence of litigation that a party who 

chooses to put in evidence, necessarily risks such evidence becoming available 

to others. In my judgment the special protection given to documents disclosed 

under compulsion of discovery procedures does not apply to any wider class 

of document”. 

 

21. The CPR codified the Undertaking. In the case of documents disclosed in the 

course of proceedings, the relevant provision is CPR 31.22 and, in the case of 

witness statements, it is CPR 32.12. However, there are no equivalent provisions 

for affidavits. 

 

22. The question which, therefore, arises is whether any part of the pre-CPR law 

relating to the Undertaking has survived the CPR. I have been referred to two 

cases, which on their face, conflict with each other. 

 

23. The first is the Court of Appeal decision of SmithKline Beecham plc v Generics 

(UK) Ltd [2004] 1 WLR 1479. In that case, the court was required to consider 

whether documents referred to in an expert report, which had been obtained by the 

defendants from third parties and had then been supplied to the claimants on terms 

of confidentiality, were disclosed documents falling within CPR 31.22. In holding 

that they were disclosed documents within the meaning of that rule, Aldous LJ 

stated that CPR 31 was a complete code. 

 

24. The second case is that of Caldero Trading Limited v Beppler & Jacobson Ltd 

[2012] EWHC 1609 (Ch), a decision of Mr Justice Floyd. In that case, 

respondents to a petition for relief under section 994 of the Companies Act 2006, 

alternatively, a winding-up order, applied for injunctions to restrain the petitioner 

from showing or providing to funders or potential funders: (i) documents 

disclosed by affidavits; (ii) an affirmation of one of the respondents; and (iii) 

witness statements. Mr Justice Floyd held that the documents referred to in (i) and 

(iii) above fell within CPR 31.22 and CPR 32.12, respectively and cited Aldous 

LJ’s statement in SmithKline Beecham (supra) that CPR 31.22 was a “complete 

code” for disclosure documents. No order was made in respect of these documents 



 

 

as the court concluded that their use was for the purpose of the petition 

proceedings.   

 

25. The court then considered the position in relation to the affirmation and the 

documents exhibited to it (item (ii) above). The affirmation had been made by one 

of the respondents, a Mr Tesler, on behalf of himself and another respondent, and 

had been produced in compliance with a disclosure order made by HH Judge Birss 

QC (as he then was), in conjunction with orders for the appointment of provisional 

liquidators to Beppler & Jacobson Limited (BJUK”) and injunctive relief  

preserving the assets of BJUK. The court held that neither the affirmation nor the 

documents exhibited to it were “disclosed” documents falling within Part 31. 

Neither did the affirmation fall within CPR Part 32. However, as the affirmation 

and exhibit had been produced under compulsion, the court decided that they were 

both subject to the Undertaking and should not, therefore, have been shown to the 

third party funders. 

 

26.  In the present case, I am merely asked to decide whether the First Affidavit is 

subject to the Undertaking. I am not asked, and as a result, do not need to consider 

whether the decision in Caldero Trading Limited v Beppler & Jacobson Ltd 

(supra), in so far as it relates to an exhibit to an affidavit produced under 

compulsion, is correct, as it is accepted by both parties that the court’s permission 

in relation to the documents included in the First Exhibit is required. 

 

27. In my judgment, the Undertaking, insofar as it relates to an affidavit produced 

under compulsion, has not been extinguished by the CPR and continues to apply. 

My reasons for reaching this conclusion are twofold.  

 

28. First, Aldous LJ’s comments about the CPR being a complete code are restricted 

to the provisions of CPR 31, although, no doubt, he would have said the same 

thing had there been an application before him relating to CPR 32.12. However, 

the Court of Appeal in that case was not required to, and did not, consider what 

the position would have been had the application related to the use of an affidavit. 

 

29. Secondly, if the CPR is a complete code, it would follow that the whole rationale 

behind the implication of the Undertaking in cases of compulsion no longer 



 

 

applies. In the absence of any restrictions, affidavits produced under compulsion 

could, therefore, be used for any purpose, even though such use would be a breach 

of the deponent’s privacy. This could not have been the intention of the drafters of 

the CPR. In my judgment, the rationale behind the implication of the Undertaking 

is as relevant today as it was prior to the CPR and is a compelling reason why the 

Undertaking has survived the implementation of the CPR in relation to affidavits 

produced under compulsion. 

Whether the First Affidavit was produced as a result of compulsion 

30. Mr Qureshi, on behalf of the Defendants, submitted that the First Affidavit was 

produced under compulsion and, therefore, that the Undertaking applies to it. He 

argued that if the Defendants wanted to defend the Disqualification Proceedings, 

they had no choice other than to serve evidence. In support of his submission, Mr 

Qureshi drew my attention to the case of Lubrizol Corp v Esso Petroleum Co Ltd 

(No. 2) [2993] FSR 53.  

 

31. Ms Walker, who appeared on behalf of the Claimant, submitted that the First 

Affidavit had been provided voluntarily and, therefore, that the Undertaking did 

not apply to it. In addition to referring me to the quotation from Derby v Weldon 

(No.2) (supra), she drew my attention to the case of Eagle Star Insurance v Arab 

Bank, unreported 25 February 1991, cited in the footnote to paragraph 27-19 of 

Phipson on Evidence, 19th ed..  In that case, Mr Justice Hobhouse held that 

affidavits provided in answer to a summary judgment application were not 

provided under compulsion, even though a defendant who failed to produce such 

an affidavit would probably have summary judgment entered against him. 

 

32. Further support for the above position is found in the case of Prudential 

Assurance Company Limited v Fountain Page [1991] 3 All ER 878 (referred to in 

SmithKline Beecham plc v Generics (UK) Ltd and pre-dating RSC Ord. 38, 

r.2A(11)). This case considered the use of witness statements, which had been 

ordered by the court to be served pursuant to RSC Ord. 38, r. 2A. At p. 866, Mr 

Justice Hobhouse stated as follows: 

 

“It was argued before me that the compulsion principle is not simply confined 

to orders which require the disclosure of documents or information. In 



 

 

litigation a party may be subjected to orders or rules of procedure which 

require him to do various things or take various steps in the action. It was 

argued that whenever a party was in this position he was acting under a 

compulsion which brought the implied undertaking into force. This argument 

can be attractively developed. It is said that many things in actions are done 

because a party is ordered or otherwise required to do them. They are required 

to deliver pleadings, swear and lodge affidavit evidence, call witnesses, or, in 

the present context, serve advance copies of the evidence upon which they 

propose to rely at the trial. In all these situations the practical sanction is 

similar to that which arises from a failure to give discovery or respond to other 

orders. The primary sanction that the court imposes is to strike out the claim or 

the defence. If a party fails to deliver a pleading or to lodge or adduce 

evidence he will fail to protect his rights and the other party's claims or 

defences will prevail. The outcome for the litigant is, in practical terms, the 

same. However in legal terms this is not correct. There is distinction between 

orders, the breach of which is a contempt of court and those orders or rules 

which merely give rise to a default. The principle of compulsion applies to the 

former category only. This has been made clear in a number of cases”. 

 

33. He further referred to Derby v Weldon (No.2) (supra) and cited with approval the 

following statement of Mr Justice Hoffman (as he then was) in Comfort Hotels 

Ltd v Wembley Stadium Ltd (Silkin and ors, third parties) [1988] 1 WLR 872 at 

877–878): 

 

“Order 38, r 2A has the effect of empowering the court to make it a condition of 

a party's ability to lead oral evidence at the trial that he should have given prior 

notice of such evidence in the form of a written statement served on the other 

parties. It does not mean that he can be compelled to disclose any document or 

information. Anything which he does not wish to disclose he may still keep to 

himself. It is only if he wants to disclose the information by way of evidence at 

the trial that he may now be required as a precondition to disclose it in written 

form in advance. What the rule therefore does is to advance the moment at 

which a party must examine the information he has gathered for the purposes of 

the trial and decide what he is going to use and what he is going to withhold … 

In my judgment, therefore, the privilege which is preserved by Ord 38, r 2A(8) 

is not infringed by a requirement for the service of statements under para (2), 

nor does the making of the rule override the privilege. In my view the privilege 

remains intact and the rule merely regulates the practice and procedure of the 

court relating to the way in which oral evidence may be given.' (Hoffman J's 

emphasis.)”  

 

Mr Justice Hobhouse then concluded (p. 890): 

 

“From these authorities it is clear that there is no blanket restriction on the use 

of documents and information acquired in the course of litigation. Prima facie 

there is no restriction. The compulsion exception is confined to documents and 

information which a party is compelled, without any choice, to disclose. Where 

a party has a right to choose the extent to which he will adduce evidence or 



 

 

deploy other material, then there is no compulsion even though a consequence 

of such choice is that he will have to disclose material to other parties. On the 

authority of the Comfort Hotels case and Derby v Weldon (No 9) witness 

statements and experts' reports served pursuant to the provisions of Ord 38 or 

directions given thereunder are not served under compulsion and are not 

protected by the duties or undertakings which the court implies where there is 

compulsion.” 

 

34. In my judgment, having regard to the above authorities, the First Affidavit was not 

provided under compulsion. I do not think that the case of Lubrizol Corp v Esso 

Petroleum Co (No. 2) (supra) assists the Defendant as it appears to be confined to 

its own particular facts where the context was that agreements regarding the 

confidentiality of disclosed documents had already been made between the parties 

to the litigation, save for applicants, who had just been joined as parties to the 

litigation and were seeking an order discharging the joinder order. 

 

35.  In this case, a directions’ order was made in the Disqualification Proceedings for 

the service of evidence. If the Defendants wished to defend the case by adducing 

oral evidence at the trial, then they were required to serve affidavits. However, it 

was their choice whether such affidavits were served and, if served, what 

information was included within them. They chose to serve such affidavit 

evidence. Accordingly, having regard to the above authorities, the First Affidavit 

was, in my judgment, made voluntarily by the First Defendant and the 

Undertaking does not apply to it. It may, therefore, be disclosed by the Claimant 

to the SFO. 

 

Whether permission to disclose the First Exhibit should be given 

36. In the present case the Claimant seeks the permission of the court to provide the 

SFO with the First Exhibit so that the SFO can use it in connection with the 

criminal proceedings pending against the Defendants. 

 

37. CPR 31.22 provides as follows: 

 

“(1) A party to whom a document has been disclosed may use the document 

only for the purpose of the proceedings in which it is disclosed, except where- 

 



 

 

(a) the document has been read to or by the court, or referred to, at a hearing 

which has been held in public; 

(b) the court gives permission; or 

(c) the party who disclosed the document and the person to whom the 

document belongs agree.” 

 

38. I was referred to a number of authorities relating to the exercise by the court of its 

power to permit documents to be used for purposes other than the proceedings in 

which they were disclosed. The most relevant authority for present purposes is 

that of Seyed Kamaleddin Nejati Gilani v Mohammed Johngir Saddiq and others 

[2018] EWHC 3084 (Ch). 

 

39. In that case, the claimant in civil proceedings sought the permission of the court to 

use documents disclosed by the defendants for the purposes of separate criminal 

proceedings brought by him by way of a private prosecution against the first and 

second defendants (“the Saddiq brothers”) on charges of fraud, which arose out of 

some of the same matters, which were before the court in the civil proceedings. 

 

40. The judge held that the power of the court to grant permission to a party to use 

documents disclosed in proceedings for a purpose other than those proceedings 

was a general discretion to be exercised in the interests of justice, having regard to 

all the circumstances of the case. In exercising this discretion His Honour Judge 

Cooke QC stated at [21]: 

 

“…some good reason has to be shown for permitting any other use, but this 

does not mean that the grant of permission is rare or exceptional if a proper 

purpose is shown, and use in other proceedings such as criminal proceedings 

brought in the public interest may be such a purpose. The court must be 

satisfied there is no injustice to the party compelled to give disclosure”. 

 

41. Citing a passage from Bank of Crete SA v Kostakas (No. 2) [1992] 1 WLR 919, 

926-7, he further stated at [15]: 

 

“This passage seems to me to recognise that in the balancing exercise that is to 

be conducted, the public interest in the proper conduct of criminal proceedings 

will be a material, and often a decisive factor in favour of allowing disclosed 

documents to be used by the prosecuting authority. This is so if the 

prosecution is in England….” 

 



 

 

42. In this context, the Judge also made the observation that neither counsel had 

produced to him any case where the court had refused to permit documents to be 

used for the purpose of criminal proceedings. I make the same observation in 

relation to the case before me. 

 

43. The Judge then granted permission for the claimant to use the documents 

requested in his criminal prosecution against the Saddiq brothers. Some of his 

reasons for so doing, which are also relevant to this case, may be summarised as 

follows: 

 

43.1. first, he considered that there was considerable public importance in 

facilitating the effective prosecution of serious crimes such as fraud, whether 

or not the fraud amounted to “serious fraud”; 

 

43.2. secondly, he held that the prosecutor had a duty to lay before the criminal 

court all the evidence relevant to the offences charged, and would be hindered 

in so doing if evidence that would otherwise be relevant had to be withheld 

by the court; 

 

43.3. thirdly, no privilege against self-incrimination having been asserted in the 

civil proceedings, he held that it was for the Crown Court to determine this 

issue, if it later arose; 

 

43.4. fourthly, he found that the use of the documents in criminal proceedings 

could not be said to be for an improper purpose; and 

 

43.5. finally, he concluded that in the circumstances the grant of permission 

would not cause any injustice to the Saddiq brothers.  

 

44. In the present case, the Defendants submit that the court should not grant 

permission for the release of the First Exhibit to the SFO. Their arguments may be 

summarised as follows: 

 



 

 

44.1. first, the mere fact that there are criminal proceedings pending does not of 

itself justify the collateral use of documents disclosed in the Disqualification 

Proceedings; 

 

44.2. secondly, the documents in the First Exhibit do not assist the prosecution 

and are not relevant to the prosecution of the Defendants; 

 

44.3. thirdly, the disclosure of the First Exhibit will offend against the criminal 

procedure rules.  In this respect, I was referred, in particular, to the provisions 

of section 3(1) of the Criminal Procedure and Investigations Act 1996 

(CPIA”) which deal with the initial duty of the prosecution to serve material 

on an accused. Such material must consist of material “which might 

reasonably be considered capable of undermining the case for the 

prosecution against the accused or of assisting the case for the accused”.  In 

the present case, initial disclosure was concluded in 2019. Mr Qureshi said 

that once such initial disclosure had taken place, the prosecution then had to 

wait for the Defendants to lodge their defence statements (CIPA, s5(5)), 

which, in this case, were due to be served in April/May 2020. Once those 

statements had been lodged, the prosecution was then under a duty to keep 

under review the duty of disclosure and to provide the accused with any 

prosecution material which related to the defence statement (CPIA, s 7A). Mr 

Qureshi submitted that only at this stage was the prosecution obliged to 

consider any further disclosure to be made and pursue any further lines of 

inquiry as a result of what had been included in the defence statement. Until 

then the prosecution was not entitled to know the nature of the defences or 

potential defences that the Defendants might wish to raise. Accordingly, if the 

First Exhibit was now disclosed to the SFO prior to the Defendants having 

served their defence statements, the criminal rules would be circumvented 

and the SFO would gain a litigation advantage by receiving information 

which would indicate possible defences of the Defendants and consequently 

possible further lines of inquiry, for example, potential witnesses which the 

Defendants might wish to call and of which the prosecution is currently 

unaware of; 

 



 

 

44.4. accordingly, it was submitted that it was not in the interests of justice for 

the First Exhibit to be disclosed to the SFO.  

 

45. Having regard to the facts before me and the arguments of both parties, I have 

reached the conclusion that my discretion should be exercised in favour of 

disclosing the First Exhibit to the SFO. My reasons are as set out below. 

 

46. First, the Defendants have been charged with very serious offences of fraud, 

forgery and perjury. There is clearly a public interest to ensure that the criminal 

proceedings against them are conducted properly and that all relevant evidence is 

before the court. 

 

47. Secondly, the documents in the First Exhibit are highly likely to be relevant to the 

criminal proceedings. The First Exhibit was produced in response to the 

allegations made in the Disqualification Proceedings, the subject matter of which 

is the same as in the criminal proceedings. 

 

48. Thirdly, the First Exhibit is requested as part of the SFO’s continuing duty to 

investigate the subject-matter of the criminal proceedings against the Defendants. 

This duty is reflected in a Code of Practice produced by the Secretary of State 

pursuant to CPIA, Part II, section 23. CPIA ss 22 and 26 make it clear that CPIA 

Part II, and therefore, the Code of Practice, applies to investigations conducted by 

police officers and persons other than police officers with a duty to investigate 

with a view to it being ascertained: (a)  whether a person should be charged with 

an offence; or (b) whether a person charged with an offence is guilty of it. 

Paragraph 3.5 of the Code of Practice provides that in conducting a criminal 

investigation, the investigator should pursue all reasonable lines of inquiry, 

whether these point towards or away from the suspect. As shown by CPIA section 

22 and 26, this duty applies both before a person is charged with an offence and 

after he has been charged. 

 

49.  Fourthly, the disclosure of the First Exhibit will not, in my judgment, circumvent 

the criminal rules as submitted by Mr Qureshi. In this respect, it is to be noted that 

the documents were first sought expressly in a letter dated 17 April 2019, prior to 



 

 

the Defendants being charged. Further, this Application was made as long ago on 

19 August 2019 and has only been delayed, because of difficulties that the 

Defendants have had concerning legal aid. I have not been told when in 2019 

initial disclosure by the prosecution in the criminal proceedings was completed. 

However, if the hearing of this Application had taken place before that date, as I 

understand Mr Qureshi’s submissions, because initial disclosure would then still 

have had to have been made, it is unlikely that he would have advanced the 

argument concerning the circumvention of the criminal rules, as even he accepts 

that the SFO was under a duty to conduct all reasonable lines of inquiry. If 

disclosure would have been ordered at that stage (which I believe would have 

been the case) and such documents revealed possible defences of the Defendants, 

I cannot see why it should make any difference that, as a result of pure 

happenstance, the hearing of this application is taking place after initial disclosure 

has been completed. 

 

50. Fifthly, the documents were produced by the Defendants voluntarily as part of an 

exhibit to the First Affidavit. The Defendants, therefore, took the risk that they 

might be sought for a purpose other than the Disqualification Proceedings. 

 

51. Sixthly, in view of my finding that there is no restriction against the Claimant 

supplying the SFO with the First Affidavit, which is the document where any 

defence is likely to be set out, the production of documents in support of what is 

said in the affidavit is likely to be less prejudicial than would have been the case 

had the Claimant not been so entitled;  

 

52. Finally, whilst my decision is that the First Exhibit should be provided to the SFO, 

it does not mean that any of the documents in the exhibit will be used in evidence 

in the criminal proceedings. This is a matter for the criminal court, not this court, 

to decide. Further, section 20 of the Companies Directors Disqualification Act 

1986 provides that the First Affidavit (which must, in my view, mean both the 

affidavit itself and the documents exhibited to it) cannot be used in criminal 

proceedings unless evidence relating to it is adduced, or a question relating to it is 

asked, in the proceedings by or on behalf of the accused or the offence with which 

the accused is charged is one of the offences specified in s 20(3), which includes 



 

 

the offence of perjury under section 5 of the Perjury Act 1911. Thus, whilst under 

these provisions documents relevant to the perjury charges could be used in the 

criminal proceedings, subject to any contrary ruling of the Crown Court judge, 

none of the other documents may be admitted in evidence unless the accused 

himself relies upon the same. 

 

53. In all the circumstances, in my judgment, the grant of permission would not cause 

any injustice to the Defendants and for all of the above reasons, the balance lies in 

favour of the grant of permission. 


