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Master Rowley:  

1. On 21 October 2020 I held a preliminary issues hearing to deal with three matters 

identified by the parties. In reverse order, the third point was actually withdrawn by the 

paying party before needing to be decided. The second point concerned whether there 

were good reasons to depart from the Costs Management Order and was dealt with 

extempore. The first point, which is clearly the major point, involved a full morning of 

submissions.  At the end of them, I indicated my decision but said that I would give 

written reasons at a later date so as to be able to deal with the other preliminary issues 

on the day. This decision constitutes those written reasons. 

2. I described the first preliminary issue and the decision that I had come to in the 

following terms at the hearing: 

“General point 7 of the points of dispute concerns whether the 

claimant is entitled to claim costs as a solicitor representing 

himself or as a litigant in person under CPR 46.5(6)(b)(ii). 

I have said that I will provide written reasons in support of my 

decision. For the purposes of continuing the preliminary issues 

hearing today, I confirm that my decision is that the claimant is 

entitled to claim costs as a solicitor representing himself. That 

entitlement is not subject to a reduction, whether that is by way 

of notional overheads, or consultancy arrangements or 

otherwise. As such, the hourly rate to which the claimant is 

entitled is to be based on the factors usually described as the 

seven pillars of Wisdom i.e. on usual principles.” 

3. The final sentence, regarding hourly rates, arose out of the description of the issue to 

be decided which was contained in joint correspondence sent to me shortly before the 

hearing. In fact, as can be seen from the description above, the issue was whether the 

claimant could only recover litigant in person costs and had nothing directly to do with 

hourly rates. There is in fact no challenge in the points of dispute regarding the hourly 

rate claimed by the claimant and Mr Smith, counsel for the claimant, was 

understandably concerned that a hare had been set running in respect of hourly rates. I 

record the comment made at the end of the hearing by me that if there is to be any 

challenge to the hourly rates, then it needs to be indicated formally to the claimant and 

sooner rather than later. 

Background 

4. The claimant is a solicitor and was retained as a consultant by a predecessor practice to 

the defendants in December 2007. The claimant continued as a consultant when the first 

defendant came into existence in the early part of 2013 and that arrangement continued 

until August 2013 when the parties parted company and by which time the operations 

of the first defendant had been transferred to the second defendant. 

5. A dispute arose between the parties as to the extent of the claimant’s entitlement to 

remuneration under the consultancy agreement which led ultimately to proceedings 

being commenced in the Queen’s Bench Division in 2015. Proceedings were 

transferred to the County Court at Central London and they proceeded on the multitrack 
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eventually reaching a four-day trial before HHJ Baucher in November 2017. The 

claimant was awarded the sum of £85,313.04 together with the costs of the proceedings 

to be assessed on the standard basis. 

6. The extent of those costs were already in dispute by the time that HHJ Baucher handed 

down her decision and a separate hearing on 8 December 2017 was required to decide 

upon the appropriate order for costs. Paragraph 3 of her order required the parties to 

apply for a preliminary hearing before a costs judge to rule on the question of whether 

the claimant was entitled to claim costs as a solicitor representing himself or 

alternatively as a litigant in person.  A bundle containing witness statements, 

documents, authorities and skeleton arguments relating to this issue was to be filed by 

22 January 2018. 

7. The hearing before me was the hearing envisaged by HHJ Baucher, albeit that it has 

taken considerably longer to occur than she had intended. In the meantime, the parties 

have produced an electronic bill, points of dispute and replies and have requested a 

detailed assessment hearing rather than simply applying for a preliminary hearing as 

ordered. Given that the parties indicated to me that, once they had received rulings on 

the preliminary issues they ought to be able to resolve matters between themselves, it 

is perhaps surprising that the order was not followed more closely. 

8. Throughout the proceedings, the claimant ran his case himself. Whilst doing so, he was 

a consultant solicitor variously at Meaby & Co Ltd, Setfords Law Ltd and more latterly, 

Austen-Jones Solicitors Ltd. Whilst in these detailed assessment proceedings, Austen 

Jones solicitors Ltd are on the court record, none of these firms represented the claimant 

during the substantive proceedings. 

The CPR 

9. Since there were no solicitors on the court record in the underlying proceedings, the 

starting point is that the claimant is a litigant in person. I do not need to set out the full 

terms of CPR 46.5 regarding litigant in person’s costs because most of it does not apply. 

The key provision is subparagraph 6 which says as follows: 

(6) For the purposes of this rule, a litigant in person includes – 

(a) a company or other corporation which is acting without a 

legal representative; and 

(b) any of the following who acts in person (except where any 

such person is represented by a firm in which that person is a 

partner) – 

(i) a barrister; 

(ii) a solicitor; 

(iii) a solicitor’s employee; 

(iv) a manager of a body recognised under section 9 of the 

Administration of Justice Act 19851; or 

http://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-46-costs-special-cases#fn1
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(v) a person who, for the purposes of the 2007 Act2, is an 

authorised person in relation to an activity which constitutes the 

conduct of litigation (within the meaning of that Act) 

10. The main thrust of the subparagraph is aimed at exempting lawyers of various 

descriptions from being a litigant in person. The terms of CPR 46.5(6)(b) are an attempt 

to codify the common law which, as with many aspects of costs law, stretches back to 

the 19th century. 

The case law 

11. The authorities begin with the Court of Appeal case of the London Scottish Benefit 

Society v Chorley, Crawford and Chester (1884) 13 QBD 872. The head note of the 

report into that case says: 

“Where an action is brought against a solicitor who defends it in 

person and obtains judgment, he is entitled upon taxation to the 

same costs as if he had employed a solicitor, except in respect of 

items which the fact of his acting directly renders unnecessary.” 

12. This is the “Chorley principle”. The Master of the Rolls, giving the lead judgment in 

Chorley, explained that (at the time) litigants in person could only recover out of pocket 

expenses from their opponent. This was at least in part because it was impossible to 

determine how much time or costs spent by a litigant resulted from their own over 

anxiety. However, when it came to the case of a solicitor representing himself, a 

different approach was required. This was not a result of any privilege held by a 

solicitor, but because: 

“There are things which a solicitor can do for himself, but also 

he can employ another solicitor to do them for him; and it would 

be unadvisable to lay down that he shall not be entitled to 

ordinary costs if he appears in person, because in that case he 

would always employ another solicitor. If a solicitor does by his 

clerk that which might be done by another solicitor, it is a loss of 

money, and not simply a loss of time, because it is work done by 

a person who is paid for doing it.” 

13. The Master of the Rolls considered there was one difference between a solicitor doing 

the work himself and a litigant appearing by a solicitor. There would be no need for a 

solicitor representing himself to take instructions or otherwise consult himself about the 

case. 

14. The Court of Appeal has considered the Chorley principle in the light of more modern 

practice twice in the last 20 years. The first occasion was in the case of Malkinson v 

Trim [2002] EWCA Civ 1273. The Court was asked to consider whether the Chorley 

principle survived the introduction of the Civil Procedure Rules. The rule at the time 

(48.6(6)) described a litigant in person as including, amongst others, a solicitor who 

was acting for himself. As the judgment made clear, at first sight that would suggest 

that the Chorley principle had been reversed. However, the Costs Practice Direction at 

section 52.5 drew attention to the relevant rule and then stated that a solicitor who 

http://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-46-costs-special-cases#fn2
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“instead of acting for himself, is represented in the proceedings by his firm or by himself 

in his firm name, is not…a litigant in person.” 

15. The Court of Appeal concluded that the description of a solicitor acting through his 

firm, whether that was as a sole practitioner or in partnership, meant that he was not a 

litigant in person. Chadwick LJ, giving the lead judgment, described the Chorley 

principle as follows: 

“The special position of a solicitor is that he does not need to 

employ others to provide professional skill and knowledge on 

the conduct of litigation. He can provide that skill and knowledge 

himself. Further, there is no difficulty in measuring what it costs 

him to do so; and there is a potential saving in costs if he is not 

discouraged from doing so.” 

16. He then went on: 

“One effect of CPR r. 48.6(6)(b), read in conjunction with 

section 52.5 of the Practice Direction, is that there is now more 

clearly recognised the distinction between the solicitor litigant 

who provides, in connection with his own litigation, professional 

skill and knowledge in the course of his practice as a solicitor – 

that is to say, who “is represented…by himself in his firm name” 

– and the solicitor litigant who provides skill and knowledge in 

what might be described as “his own time” – that is to say, 

outside the course of his practice as a solicitor and (typically) 

outside the office. The latter is treated as a litigant in person for 

the purposes of CPR r. 48.6, and so is subject to the restrictions 

imposed by that rule, including the two-thirds restriction 

imposed by paragraph (2).” 

17. The distinction between a solicitor litigant who carried out the work in the course of his 

practice and one who did so in their own time was described by Mr Restall, counsel for 

the defendant, as the “Chadwick distinction”. The distinction between solicitors who 

can represent themselves professionally and those who cannot is at the heart of the 

dispute between the parties. 

18. The second, recent Court of Appeal decision in this area is the case of EMW Law LLP 

v Halborg [2017] EWCA Civ 793. In this case the Court of Appeal considered the 

recasting of the relevant civil procedure rule, now rule 46.5(6) as set out above, before 

concluding that, although not in identical terms to the former rule, its intention was to 

continue to apply the Chorley principle as applied in Malkinson. 

19. At paragraph 31, the Master of the Rolls made reference to submissions on behalf of 

Mr Halborg regarding the Chadwick distinction. The Master of the Rolls said this 

response: 

“32 I do not regard that observation by Chadwick LJ as a 

departure from the Chorley principle. That distinction is always 

implicit in the principle since, as was made clear particularly by 

Bowen LJ in the Chorley case…it is the application of relevant 
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professional skill and labour by the solicitor in the conduct of the 

litigation and in the course of his practice which is measurable; 

and it was the lack of the application of that expertise in the 

course of his practice which disentitled the successful solicitor 

litigant to a fee for his advocacy in In re Sharpe 20 November 

1995.” 

20. The Master of the Rolls was scathing of the ‘slavishly literal’ interpretation of rule 

46.5(6) put forward that, as a sole practitioner did not constitute “a firm”,  a person who 

represented himself through his own practice was not represented by a firm in which 

that person was a partner and so was a litigant in person.  The Master of the Rolls said 

that such a person could be represented by a firm of two or more partners, as had been 

decided in Malkinson. Furthermore, there was no “sensible policy reason” why the 

Chorley principle was available to a traditional partnership but was inapplicable to an 

LLP. 

21. Similarly, the argument that the Chorley principle was anachronistic was given short 

shrift. The Master of the Rolls referred to the fact that neither the Civil Procedure Rule 

Committee nor the Government when bringing in the recast CPR in 2013 had regarded 

it as an anachronism. Finally, in dismissing Mr Halberg’s arguments, the Master of the 

Rolls said this: 

“Finally, by way of general policy justification for a distinction 

between the partners in a firm governed by the 1890 Act and the 

members of an LLP, [counsel] relied on his submission that CPR 

rule 46.5(6) constitutes a narrowing or an attenuation of the 

Chorley principle, and so it would be inconsistent and wrong to 

extend it beyond its common law limits. I have, however, already 

rejected the submission that there has been a narrowing of the 

application of the principle either by the Court of Appeal in the 

Malkinson case…or in CPR r. 46.5.” 

Submissions 

22. Mr Smith’s submissions were straightforward. The Chorley principle applied to Mr 

Poole who was acting on his own behalf and was bringing the necessary skill and 

experience to the litigation to be entitled to charge fees as if he had instructed another 

firm of solicitors rather than done the work himself. The decision in EMW had said in 

terms that nothing in either Malkinson or in the various incarnations of the CPR had 

restricted the Chorley principle. Consequently, any infelicitous drafting of rule 46.5(6) 

did not stand in the way of recoverability. 

23. Mr Restall’s submissions were, given the broad terms of the Chorley principle, 

inevitably more involved. In essence, Mr Restall required me to find that, whilst the 

broad Chorley principle might apply, the terms of CPR could not be ignored and had to 

be interpreted in the light of the more recent decisions which contemplated the 

circumstances in which a solicitor could recover costs over and above those of a litigant 

in person. It could not be the case that every solicitor who was involved in litigation 

could simply claim their hourly rates.  That would mean that the wording of CPR 

46.5(6) included solicitors as potential litigants in person for no purpose.  Furthermore, 
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it did not deal with the distinction drawn by Chadwick LJ and which, though not 

approved by Malkinson, was not overruled either. 

24. This led Mr Restall to submit that a solicitor who wished to come within the terms of 

the Chorley principle, needed to have his own practice as a solicitor.  This might be as 

a sole practitioner or in partnership with others. The authorities referred to the loss of 

money to the solicitor who acted on his own behalf and therefore was unable to act on 

behalf of clients. This was a loss to the practice. 

25. In Mr Restall’s submission, the claimant could not demonstrate any of these 

requirements. He did not run his own firm.  He was not instructed by clients as such but 

was a consultant to other firm’s clients. There was nothing to show that he was unable 

to carry out any other work in order to be able to run his own case. Furthermore, the 

claimant’s practice was as a personal injury and clinical negligence lawyer. The 

contractual dispute with the defendants did not utilise his skill and experience. 

26. For these reasons, Mr Restall argued that the true nature of the claimant was as a 

solicitor litigant who ran the case in his own time rather than as part of his practice, to 

use the distinction set out by Chadwick LJ. As a result, he ought only to be entitled to 

the prescribed litigant in person rates, or if he demonstrated a financial loss, then 

potentially up to 2/3 of a solicitor’s fees. 

27. Finally, in order to draw a comparison with a sole practitioner, Mr Restall pointed out 

the lack of overheads for which the claimant would be liable. Despite this, and even 

though he would only receive a percentage of fees that he earned in the firms with which 

he was consulting, he would be receiving 100% of the fees if the claimant’s argument 

was right regarding the Chorley principle. 

Discussion and decision 

28. Prior to 21 December 2002, a partnership could have no more than 20 members. 

Consequently, solicitors’ firms only ranged from sole practitioners to 20 partner firms 

and were much more similar in terms of their structures than is now the case. Since 

2002, limited liability partnerships and alternative business structures of all kinds have 

made their appearance. It is easy to see in such circumstances that a concept such as the 

Chorley principle, where a solicitor acts in his own action, appears to be from a different 

age redolent of individual practice or small partnerships. 

29. However, as Mr Smith pointed out, the redrafting of the costs rules only occurred in 

2013 and there was no rewriting of the rule encapsulating the Chorley principle in any 

material fashion. Instead, as business structures evolve, the case law has confirmed that 

such evolution remains compatible with the rationale of the principle originally 

espoused in 1884. 

30. When the practice of solicitors was as sole practitioners or in small partnerships, it is 

easy to imagine that most solicitors would represent themselves or use managing clerks 

or other employees within their firm to deal with the litigation. It is in that context that 

the Chorley principle came into being. A solicitor could either represent himself or 

instruct another to represent him. In the latter case, it would be more expensive since 

instructions et cetera would need to be taken. The Chorley principle is a pragmatic one 

of recognising the likely outcome if a solicitor was involved in proceedings. 
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31. Nowadays, however, there are many solicitors who are employed in other fields besides 

the law. Such non practising solicitors would in my view come within the definition of 

a litigant in person as set out in CPR 46.5(6). Whilst they might have learned 

professional skills and knowledge to equip them to deal with the litigation on their own 

account when they qualified, a non-practising solicitor would rather more easily fit 

within the category of dealing with litigation in their spare time rather than in whatever 

field they were employed during working hours. 

32. In my judgment this is the explanation of where a solicitor would be a litigant in person 

under CPR 46.5(6). However, where a practising solicitor represents his or herself, it 

seems to me that there is no distinction in principle between a solicitor in practice on 

their own account, or in partnership, or as here acting on their own account as a 

consultant. The same professional obligations apply to the prosecution of the case, and 

the same use of professional skill and experience is employed, regardless of the precise 

description of the nature of the practice. 

33. Furthermore, I do not think that the fact that the claimant practises in one form of civil 

litigation precludes him from claiming professional fees if the case in which he himself 

was involved relates to a different sphere of civil litigation. The CPR is the same and it 

is, in my view, far too narrow approach to the Chorley principle. 

34. It is self-evident that a practising solicitor could represent himself in proceedings, 

whether he brought them or was defending them. It is only if he gets into unusual 

circumstances, such as the solicitor defending himself in the Crown Court in the case 

of in re Sharpe, where a solicitor is unable to represent himself professionally, which 

prevents the recovery of solicitors fees. 

35. The Chorley principle does not suggest that there should be some forensic accounting 

to determine how much of the fees claimed should be deducted to reflect overheads et 

cetera. In the case of Robinson v EMW Law LLP [2018] EWHC 1757 (Ch) Roth J 

allowed the claimant’s hourly rate without deduction saying: 

“40.  Accordingly, I consider that Mr Robinson is entitled to 

recover costs for his own time spent as a solicitor on his case. 

The rate for assessment is not the rate which Fidelity would 

charge out specifically for Mr Robinson’s services, or the net 

amount Mr Robinson would receive in such an event pursuant to 

the consultancy agreement. He was not here acting under that 

agreement, which I therefore regarded as irrelevant. The rate is 

to be assessed as the reasonable rate for the litigation services 

which were carried out by Mr Robinson instead of being carried 

out by Fidelity.” 

36.  It seems to me that the position is the same in respect of the claimant here. There is no 

reason to embark upon any enquiry as to his consultancy terms with the various 

practices with which he has consulted. He is representing himself and should receive a 

reasonable rate for so doing. 

Postscript 
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37. I have provided this decision in its final form rather than requesting confirmation 

regarding typographical errors etc. The reason for this is to enable a set date to apply 

for the purposes of any appeal.  If an appeal is sought, and there are any obvious errors 

to the text which can be altered without affecting the sense of what is said, then I will 

be prepared to produce an amended version for the purposes of an appeal in essentially 

the same manner as approving a transcript of an oral judgment. 


