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RECORDER COHEN: 

1. I have before me an appeal brought with the leave of His Honour Judge Saunders 

against an order by District Judge Worthington.  I need briefly, and only briefly, to describe 

the circumstances of this case.   

 

2. Ashfords LLP are, in common parlance, a firm of solicitors, whether they may be 

incorporated or not.  The defendant on the claim, who is the appellant before me, became 

their client in respect of a claim arising out of her employment and went to a tribunal.  At the 

conclusion of the proceedings, which, from the point of view of the appellant, were not 

satisfactorily conducted, a bill was raised on a solicitor and own client basis for £6,779.30, 

which she did not pay.  A claim on the small claims track was commenced against her and 

the District Judge, who it is right to observe was critical in a number of respects, some of 

which he found to be fundamental, of the quality of service of the claimant’s solicitors, 

awarded the sum of £3,848.80.  I note this by way of background. 

 

3. In a claim under the small claims track, the situation in ordinary terms is this: there is 

only recoverable the fixed costs attributable to issuing the claim and what I will broadly call 

the court fees thereafter, such as the hearing fees.  However, the court has a discretion under 

CPR 27.14 paragraph (g) to order further costs where a party has behaved unreasonably. 

 

4. The position before the District Judge was said to be this.  The contract of retainer of 

the solicitors contained within it a clause which I shall have to read because it is central to 

this appeal.  Clause 12.7 provided this:  “We may charge you an administration fee of £75 

plus VAT and our legal costs on an indemnity basis for any overdue invoices which are 

referred to our Asset Recovery Department”. 

 

5. The submission made to the District Judge was that clause overrode the provisions of 

CPR 27.14 so that, notwithstanding that this was a small claim, the District Judge was 

obliged, as a result of the contract, to order costs on an indemnity basis to the claimant’s 

solicitors.  He did so, and assessed those costs at, I think I am right in saying, £3,080, having 

reduced the sum claimed from £3,880 because even on an indemnity basis there is a 

discretion in the court to reduce the costs which are recoverable if they were not reasonably 

incurred, and having regard to the decision of the District Judge as to the reduction of the bill 

because of the failures in the service quality of the claimant’s solicitors, there is no surprise 

in there being a reduction. 

 

6. Before me, in an appeal brought with leave, I have endeavoured to confine argument 

really to a very narrow compass which would enable a small appeal to be determined quickly 

at a time when the courts are under huge pressure as a result of the pandemic.  We have 

judges who are sick, we have court staff who are sick, and efficiency of time is very 

important.  If, therefore, I have curtailed the submissions of both parties as a result, I say this 

by way of explanation but I hope that neither party feels that they have been unfairly treated 

as a result of doing so.  The court has to be conscious, always, of its need to give a fair share 

of its time not only to the litigants before it but also to other litigants. 

 

7. What has been relied on before me are two grounds of appeal.  Others have been 

advanced but I have not allowed argument to be run on them, not because permission has not 

been granted but because they are unnecessary for the decision which I have reached on this 

appeal.  Those grounds are grounds 2 and 3.   
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8. Ground 2:  The ground of appeal advanced is that the judge wrongly failed to assess 

whether the contractual costs clause in clause 12.7 of the standard terms of business was fair 

under section 62 of the Consumer Rights Act 2015; the judge ought to have done so even 

though neither of the parties raised the point, as required by section 71 subsection 2 of that 

Act.   

 

9. I interject to say that the court will have, ordinarily, a duty to raise points such as this 

under the provisions of this Act, but as it seems to me, a submission was addressed by 

counsel to the learned judge that he was obliged to do what he did.  Counsel who was 

appearing for the solicitors  was against an unrepresented party and the Court’s attention was 

not drawn to the Act or material authorities.  The learned District Judge plainly accepted that 

submission of counsel.  In one sense, this ground of appeal is one of process because even if i 

uphold it, it does not answer the substantive question of law as to whether what is accepted 

by the Respondent to be a consumer contract to which the Act applies is unfair. 

 

10. What therefore seems to me to matter more than examining closely the duty consider 

the duty is to think about Ground 3, which is that the contractual costs clause was unfair, 

because if I was to hold that it was not fair, a wrong submission of law had been addressed to 

the District Judge and leave having been granted, it falls to be corrected on this appeal, and I 

plainly do have a discretion on this appeal which I would exercise quite apart from the 

provisions of section 71(2) of the 2015 Act to permit argument and not to deal with the strict 

basis which might be applied in higher levels of appeal.  That is because I bear in mind that 

this is an appeal from a small claim where informality is the rule and representation of parties 

is relatively rare so that the court must come at this with a measure of common sense.  I hope 

that I do so, therefore, in saying that I am prepared to deal with the matter on the basis of 

ground 3. If Ground 3 fails, it will be necessary to look at the remaining grounds of appeal. 

 

11. Ground 3 is that the contractual costs clause at clause 12.7 of the standard terms of 

business was plainly unfair in accordance with schedule 2 paragraph 6 of the Consumer 

Rights Act, The Competition and Market Authority’s Unfair Terms Guide 2015 and clause 5 

of the Unfair Terms in Consumer Contract Regulations 1999.  In the interests of time, I do 

not intend to go carefully through those provisions, although I have been taken through them; 

rather than to deal with what is, in my judgment, inevitably a fact-sensitive question, as is 

accepted by both parties.   

 

12. It seems to me that the starting point of any consideration is to think about what the 

position would be absent clause 12.7.  That position is that if a solicitor’s client failed to pay 

the solicitor’s bill and was sued in the courts to judgment, the costs order would usually be 

either costs ordered to be paid on the standard basis, although if there was unreasonable 

conduct, the court would have a discretion to order that costs be paid on the indemnity basis.  

This is subject to this qualification which is material in the present case: if the bill was of 

such a small size so that it fell within the small claims track, in ordinary circumstances the 

position would be that the only costs payable would be what I am broadly going to call issue 

and court fees. 

 

13. The effect of clause 12.7 is said to be this.  That clause has two impacts, according to 

the submissions which have been raised, and I take from this the respondent’s submissions 

which I think is accepted by the claimant.  The first effect is that any costs which were 
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awarded would be on the indemnity basis rather than the standard basis, so it provides, in the 

event of there being a default by a client, a more generous basis of costs recovery than there 

would ordinarily be, and secondly the clause is said to have the effect that if there is a small 

claim brought where the rules would in ordinary circumstances not permit the recovery of 

costs at all – and I am talking here of legal costs as opposed to court costs - there would still 

be an obligation to pay costs on the indemnity basis. 

 

14. It seems to me material in considering this to start by thinking of the relationship of the 

parties.  Ashfords were a firm of solicitors holding themselves out as experts in employment 

law.  Their clients, and I include within this the appellant, were dealing with employment 

matters rather than large scale commercial matters, and cannot be expected - and nor, I think, 

can any ordinary client be expected - to know the ins and outs of the law or the costs 

provisions of the CPR as I have outlined them.  Indeed, the first few minutes of this appeal 

were taken up with two learned and able members of the Bar, who have very well 

represented their clients, having to help me, as someone who has spent a professional lifetime 

in the law and approximately 25 years on the Bench, in trying to work out what the effect of 

this clause was.  Having done that, it does seem to me to be clear that this clause has an effect 

which is unusual, perhaps even abnormal in effect.  What it does is to impose significant 

obligations on clients, especially when dealing with matters that are not large in scale – both 

to pay legal costs of proceedings when they would not be required to do so and for those 

costs to be assessed on a basis which the court would not use in the absence of unreasonable 

behaviour.  The unusual or abnormal effect is well illustrated where disputes arise as to the 

bill, as did they in this case, and the court found in favour of the client to the degree that it 

felt that a substantial reduction was necessary in the solicitor’s bill.   

 

15. It seems to me necessary to think about one further thing.  In accordance with current 

practice, and I believe also SRA requirements, not only are detailed terms required for the 

client, but also a summary of key points is required to be provided to the client.  I have been 

referred to that summary. There is no reference to this change in what would be the general 

law and the general position of a solicitor and client in the unfortunate event that there had to 

be litigation to recover a bill.  That change as I have outlined it is significantly in favour of 

the solicitor and to the detriment of the client.   

 

16. Once again, I return to the subject of the relationship.  This is a relationship of trust 

with an expert lawyer whose task it is to advise a client.  In my judgment, fairness and 

common sense indicates that where there was such a change it ought to have been drawn 

specifically to the attention of the client, and in terms of the statute, it does seem to me to 

indicate an imbalance between the positions of both parties and an imbalance in what was 

achieved as a result.  As to the requirement of good faith, we are not dealing with good faith 

as may have been understood by a common lawyer in years gone by, but an entirely different 

concept. 

 

17. I have no hesitation in saying that this clause was reflected as an imbalance between the 

parties.  It significantly penalised the solicitor’s clients in the event of default.  It did so 

without attention being drawn to the clause in several pages of detailed terms, or in the key 

terms, or other explanation.  In my judgment therefore, it contravened the principles of good 

faith. 
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18. My attention has been drawn to specific guidance in different places.  I really do not 

find it necessary to try to work out or construe the meaning of individual paragraphs either of 

the Act or the CMA guidance which are indicative and are guidance only.  It seems to me 

that the parties were both right when they said this is a fact-sensitive question, and on that 

basis it seems to me the outcome is clear.  This appeal will be allowed.  I will hear counsel 

now, briefly, on what that means in terms of the order. 

--------------- 

 

We hereby certify that the above is an accurate and complete record of the proceedings or 

part thereof. 

This transcript has been approved by the Judge 
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