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His Honour Judge Beard: 
 

1. This is a personal injury claim following a road traffic accident where breach of duty, 

negligence, foreseeability and causation of some damage is conceded by the 

Defendant.  However the Defendant’s primary position is that Section 57 of the 

Criminal Justice and Courts Act 2015 should be applied and the Claimant should not 

receive damages.  The secondary position of the Defendant is to challenge the extent 

of damages sought by the Claimant. 

 

2. The Claimant seeks damages for an injury to the elbow of his right arm and 

consequential losses arising therefrom.  The injury is described in medical reports 

prepared on behalf of the Claimant and the Defendant by Mr Ennis and Mr Shewring 

respectively.  The injury, in short, was a fragmented fracture at the elbow with 

deformation of the joint surface of the bones in the upper and lower arm. 

 

3. The Claimant represented himself and the Defendant was represented by Mr Higgins 

of counsel.  I heard oral evidence from the Claimant and the Claimant did not call other 

witnesses for whom statements had been prepared and included in the trial bundle.  

The experts giving evidence did so in a series of written reports.  I was provided with 

a document bundle running to 343 pages but in addition I saw video recordings of 

covert surveillance of the Claimant.  

 

4. The Claimant was injured on 16 March 2016.  He was riding on a major road when a 

car driven by the Defendant emerging from a minor road collided with him.  He was 

on a push bike.  The car knocked him off that bike and he suffered injuries.  The injury 

resulted in the Claimant having to undergo surgery and to remain in hospital for four 

days.  That surgery was significant and meant that the Claimant had a framework of 

metal plates and pins inserted to support the reconstruction of his bones.  But in 2016, 

by the autumn, he was able to do a number of things related to his previous hobbies. 

 

5. On 12 September 2016 the Claimant sent a tweet, as they are called, on a Twitter 

account.  It indicated the following:  

 

“22.06 5K, work to do to get back to sub 20 by Christmas.  Hills, I’m 

coming for you.  #5K #sub20.” 

 

The Claimant was cross-examined in respect of that and, I have to say, his explanations 

in his oral evidence were not satisfactory.  At some points he agreed that he was 

running.  However, he would not accept that he had run 5 Kilometres (hereafter 5K).  

He then qualified that by saying: 

 

“Not in competition.” 

 
He could not indicate whether running 22.06 (minutes and seconds) was a reflection 

of him running 5K in a continuous running or a breakdown of 5K running with breaks.  

In my judgment the tweet is obvious.  It indicates that the Claimant has run a 5K 

distance at a figure of 22 minutes and six seconds and that he intends to do further 

training in order to run less than 20 minutes over 5K by the Christmas of 2016 hence 

the indication: 

 

“Hills, I’m coming for you.” 
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On 22 October 2016, there is an indication that the Claimant had, within 22 

minutes run a 5K competitive race.   In my judgment, this evidence demonstrates 

that in the September and October of 2016 the Claimant had returned to running.  

Whether this was in terms of competitions, training for competitions, or simply 

a return to gain fitness is of less importance than the fact that the Claimant was 

setting himself targets and running distances.   

 

6. In addition to this, on 24 October 2016, the Claimant accepted that he had bought a 

new pushbike.  That bike was a significant purchase at £3,000. The Claimant 

purchased it on finance when, I should note, he was not working. He told me this was 

not because he was fit at that time but wanted a target.  I do not accept that the Claimant 

would make such a purchase, in such circumstances, merely in the hope of returning 

to fitness.  I consider that, by this time, the Claimant could see light at the end of the 

tunnel.  He must, on the balance of probabilities, have felt recovery was under way 

and he knew he would be having surgery to remove the metal framework and hence 

advance his recovery further.  He underwent that further surgery on 17 December 

2016. 

 

7. The Claimant saw Mr Ennis, the expert engaged by his then instructed solicitors, for 

the first time on 12 December 2016, therefore just before the surgery.  At page 135 of 

the bundle Mr Ennis dealt with the issues of consequential loss.  He indicated that he 

had been told by the Claimant that the Claimant’s main pastime was undertaking Iron 

Man competitions and triathlons, that he would previously undertake eight to ten hours 

of cycling, three to four hours of swimming, and three to four hours of running per 

week and that he would regularly compete in Iron Man events throughout the year. He 

was told by the Claimant, according to his report, that the Claimant had been 

completely unable to undertake any of these activities since the index accident.  He 

also indicated that the Claimant had told him that he could not play with his son and 

daughter due to pain and restriction and Mr Ennis wrote this:  

 

“All of his activities of daily living have been severely affected as a 

result of the index accident.  This includes toileting and personal 

hygiene, as well as feeding himself and driving.” 

 

He indicated that due to the pain that the Claimant was feeling in his right elbow and 

the restriction of motion the Claimant continued to have difficulties with those 

activities. 

 

8. The Claimant told me that he had read this report near the time it was prepared and he 

accepted during cross-examination that some matters recorded there were not accurate.  

He said he could not remember if he had told Mr Ennis about the matters recorded 

there.  He said that he had not corrected these inaccuracies because of carelessness.  I 

do not consider that the account recorded was incorrect nor do I consider that the 
Claimant was careless.  I detect exaggeration on the Claimant’s part at this stage.  As 

I have already indicated by October 2016 the Claimant had taken part in a competitive 

race. Therefore, telling Mr Ennis that he was not running or not engaged in any of 

those activities, it appears to me, was significantly misleading Mr Ennis.  I do not 

accept that the Claimant does not remember what was said.  I consider that the 

Claimant did tell Mr Ennis these things and, therefore, was misleading him.  The 

Claimant is an intelligent individual, he was supported by experienced solicitors and 

counsel, he was seen by an experienced medicolegal expert.  The information could 
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only have come from the Claimant and it did not reflect the reality that he had begun 

running. 

 

9. The Claimant saw Mr Ennis for a second time on 11 December 2017 and on that 

occasion it is recorded that he told Mr Ennis that he had been able to return to some 

running in February 2017 and was hoping to be able to return to bike riding also.  He 

had indicated that he had had adapted handlebars fitted to the bike but it was obvious, 

it seems to me, from the report that he was indicating that he could not ride, even with 

that adaptation, for any significant distance.  He told Mr Ennis that he was completely 

unable to drive for a period of three weeks and unable to toilet or wash himself for a 

period of one week, which appears to me to be, generally, accurate.  However, the 

Claimant then said that he was unable to get his hand to his mouth and, therefore, had 

had to learn to brush his teeth and shave with his left hand as well as feed himself with 

his left hand, which for reasons set out below I do not consider accurate.  Again the 

Claimant read this report.  I do not believe the Claimant’s protestations that the reason 

that this inaccuracy was unchallenged by him was due to carelessness.  The Claimant 

was maintaining to Mr Ennis a level of disability similar to that that had existed prior 

to the second surgery.  In light of all of the evidence, including observations made in 

January of 2018 which I am now about to set out, I consider that the description given 

by the Claimant to Mr Ennis was not credible. 

 

10. The Claimant was observed on the 23, 24 and 27 January 2018 and I have watched the 

recorded footage for those days.  The following matters, it seems to me, are of 

considerable relevance.  The Claimant was continually opening and closing the van 

door that he was driving with his right hand.  He used his left hand to adjust a mirror 

but the right hand was, again, used on a shop door, Morrisons, which he entered.  He 

used his left hand to carry an item from the shop but, again, the right hand to open the 

door of his work premises and his right hand to turn the key for the shutters and that 

was his right hand raised to chest level.  All of that activity was on 23 January 2018. 

 

11. On 24 January 2018 I observed the Claimant carrying a box in the crook of his right 

arm.  Again his right arm was used to open doors of the van.  He used both arms in 

applying graphics to a vehicle and was seen through the window, albeit not very well, 

to use both hands when working inside his premises.  He was at that stage, apparently, 

manipulating a rectangular object with his right hand at the top.  It was not clear to me 

what that object was nor could I say what its weight was. 

 

12. A particular element of the claimant’s behaviour, that I thought important, was 

observed on 27 January 2018. The Claimant was inside a shop which sold vaping 

materials.  At one point the Claimant puts his hands on the counter and he appears to 

take his own weight with both hands when leaning forward.  All of these actions are, 

in my judgment, inconsistent with what he was telling Mr Ennis about his abilities, 

certainly by December of 2017, it is not probable that he had recovered between the 
date of the consultation and these observations. 

  

13. There were further observations made just over a year later in February and March of 

2019.  On 26 February 2019 the Claimant is seen smoking with his right hand.  He 

seems very relaxed in doing so, there is no apparent restriction.  He is seen lifting 

cardboard rubbish with his right hand and emptying a bin using both hands.  He walks 

carrying an empty bin in his left hand but he is manipulating and breaking rubbish with 

both hands and his right foot using the right hand eventually to lock the skip.  He also, 

on one occasion, raises his right hand shoulder high when lifting a bottle from a shelf.   
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14. Of most significance to my judgment are observations made on 9 March 2019.   

14.1. The Claimant is seen on that day handling aluminium scaffolding using both 

hands and assembling that scaffolding to a height.  That includes lifting the poles 

and carrying the poles with his right hand, using both hands in order to attach poles 

to the frame, lifting a platform above head height using both hands, stretching out 

his right arm, moving and standing with his right arm, lifting a pole above head 

height with both arms, climbing and manipulating scaffolding from a height. 

14.2. He is using his right hand to pull down a platform to put it in place, both 

hands to manoeuvre and set a platform and both arms to manipulate and loosen a 

pole and his right arm is used on a number of occasions and, on one occasion, 

appears outstretched entirely (I accept that the angle may distort that to some extent, 

the distance and telephoto lens used by the observed is bound to have a level of 

distortion) but there is significant extension of the arm nonetheless. 

14.3.  The Claimant’s right hand was used to pull at the existing sign using force 

to remove it from its fixed position.   

14.4. The Claimant also used a power tool, an angle grinder, which was held in his 

right hand during use.  In my judgment, that must have been a reasonably heavy 

tool, although the Claimant said that it was not that heavy, I did not accept that from 

my observations.  These battery tools and, particularly a momentum tool such as an 

angle grinder, will have a number of forces involved in its use.  Firstly the weight 

of the tool itself but also the movement of the wheel with the pressure that that 

creates when used against metal. The Claimant used his right hand to manipulate a 

bar and his right arm, at shoulder height, using the power tool to cut metal. 

14.5.   There were a number of occasions the Claimant was seen using a hammer 

with his right hand and hitting with some force.  

14.6.   The Claimant took weight on his right hand when descending, he was 

moving the scaffolding tower with both hands when it was being pushed along, and 

used his right hand, in my judgment, with some force throughout, albeit that at some 

stage he drank with his left hand, he also drank with his right hand on occasion.  

14.7. The Claimant used his right hand to pull on fixings, reaching over the sign 

and reaching around with his right hand when using the power tool, taking the 

weight of the old loose sign with his right hand and shaking it with his right hand, 

giving it sharp pulls.  His right hand was used for jerking the sign to remove it from 

a frame, he used cutting tools, again without difficulty, to cut the frame that held up 

the sign.  He used an unscrewing action with an adjustable spanner in his right hand, 

undoing manually what appeared to be bolts, both with right and left hand, and 

lowering that frame using his right hand and, it seemed to me, he then lifted the 

remains of the old sign into a van using both hands. 

14.8.  Interestingly, the Claimant was seen brushing up debris using a full length 

broom with the left hand as a guide and the right hand as a motor hand.  

14.9. I saw nothing that would indicate that the Claimant had anything amounting 

to a significant or even minor inability to use his right arm. 
14.10.  On 6 September, there were further observations, which I will return to 

below.   

 

15. On 25 May 2019, not long after the observations set out above, the Claimant met with 

Mr Shewring. The report for that consultation was not prepared, it would seem, until 

the March of 2020.  The symptoms reported by the Claimant to Mr Shewring in May 

of 2019, were that he had pain in his right elbow, radiating to the right forearm, 

exacerbated by movement.  He indicates he lost flexion and extension and that his right 

hand was weak.  Mr Shewring was told that the Claimant was able to drive in comfort 
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for between one and one and quarter hours, but then had to stop and rest due to 

increasing pins and needles. The Claimant said, in particular, that he had difficulty 

cleaning his teeth, shaving and using a knife and fork and throwing objects. The 

examination of the Claimant by Mr Shewring indicated that the Claimant’s arm 

extension was restricted by 30 degrees and flexion restricted by 30 degrees.  The 

Claimant relied on this in his evidence and submissions, saying that was an 

examination and therefore, that it was objective.  Firstly, that does not fit with the 

observations that were seen in March of 2019 but secondly, it is trite to say that the 

first thing that medics are taught is do no harm.  One of those approaches to do no 

harm, is not to cause excessive pain when they conduct examinations.  They will, 

therefore, stop any extension or flexion either as a result of the individual having a 

resistance or the individual indicating pain.  In terms, it appears to me therefore that 

the Claimant’s protestations that this was objective is not necessarily so. I have seen 

the Claimant’s unimpeded use of his right arm in the footage from March of 2019. I 

have come to the conclusion, on the balance of probabilities, that the Claimant was, in 

some manner, disguising his actual ability to use, in flexion and extension, his right 

arm when being examined both by Mr Shewring and Mr Ennis.  

 

16. Observations were made and recorded in September of 2019.  The Claimant is seen 

smoking with his right hand, although he uses his telephone with his left hand 

consistently.  Nothing of note other than what was generally seen about the consistent 

use of the right hand in opening and closing doors could be observed on 7 September 

2019.  On another occasion in September he was seen carrying goods crooked in the 

left arm but climbing on scaffolding at home and dealing with his windows using the 

right hand underneath the windowsill.  He uses left and right hand to clean windows 

whilst spraying cleaning fluid generally with the right hand.  He moves steps across 

scaffolding using his right hand and he sits on the wall smoking using his right hand.  

There were further observations in 2020 but they all show a similar freedom of 

movement by the Claimant in use of both limbs.   

 

17. The Claimant commenced his claim on 8 July 2019 and the particulars of claim and 

the attached schedule of loss were signed by the Claimant on 10th and 11th of July 2019 

respectively.  The schedule attached is important, given what was observed of the 

Claimant in late 2019. The Claimant, in terms, sets out that he is unable to get his hand 

to his mouth using his right arm and has had to learn to brush his teeth and shave using 

his non dominant left hand.  The Claimant also uses, it was said, his left hand to feed 

himself.  In terms, the schedule of loss then sets out a care claim based on those claimed 

disabilities.  

 

18. Having observed the Claimant’s movements in the recordings from early 2019, it 

appears to me that the Claimant could not possibly have considered that, in signing 

this document, that it was an accurate and truthful representation of his condition.  In 

terms of day to day tasks the Claimant, again, reported that he had returned to running 
in February 2017 and that he had engaged in a short format endurance triathlon in 

October of 2017. That too was inaccurate, it was not a short format event, in October 

he took part in a full Iron Man event of significance involving many miles of 

swimming, running and cycling. I do, however, come to the conclusion that, the 

Claimant having not after that October competed in triathlons, was accurate in one 

aspect of his evidence. This is that he found that the triathlon led him to conclude that 

he was no longer properly able to take part in such events.  Although that conclusion 

was on a subjective basis, because it can be seen that his finishing time was 

significantly more comfortable than in an Iron Man event in Wales in 2013 (although 
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it has to be said that the environment was entirely different in Barcelona than it would 

have been in Wales). 

 

19. Events then move on to 13 January 2020 and Mr Ennis’s report of that date, almost a 

year after the observations that in March of 2019. The Claimant having indicated to 

Mr Ennis that he could not run until February of 2017 and was having problems with 

his hands said that things were unchanged.  The Claimant told Mr Ennis that he 

remained unable to get his hand to his mouth. He contended that, as a result, he had 

adapted to brush his teeth, to shave and to feed himself with his left hand.  These 

assertions were untrue, the Claimant read these reports and knew they were untrue. 

 

20. On 2 February 2020 the Claimant signed his first witness statement.  In that witness 

statement the Claimant described what he said were current symptoms.  He said that 

he had pain with his right elbow.  He indicated that driving was difficult.  He said that 

he wore an elbow support throughout each day; that was not something I observed in 

the videos (although I accept that such supports can be flesh coloured and therefore 

disguised).  He said that his movement in his elbow was so restricted that he was unable 

to do virtually anything with his right arm due to the pain in his elbow.  He said he 

could not touch his face and so could not use that arm to clean his teeth, shave or 

perform toilet duties.  He said that because he was right handed he had had to do 

everything to adapt using his left hand and could not do simple tasks with his right 

hand. The Claimant set out the care and assistance that he would need. He indicated a 

number of things he could not do which it is obvious, from the observations that I have 

referred to, he could accomplish.  He set out that he was not able to do DIY tasks, to 

clean his car, to help with shopping or to properly assist in household chores; he could 

not take out bins and that his wife did that task. He wrote that he needed assistance in 

all manner of personal tasks; he could not brush his teeth and had to shave with his left 

hand because of the problems with his right arm and he also complained about 

continuing to struggle with dressing. He indicated that he could not carry out tasks in 

the garden and could only carry items with his left hand.  He described his symptoms 

as at February 2020 having plateaued.  

 

21. It seems to me that the descriptions originally given to the medics are of less 

importance, or at least lesser importance, than when the Claimant began to maintain 

those descriptions and used them in making and advancing the claim both in the 

schedule of loss and the first witness statement. He appended a statement of truth to 

all of these documents.   

 

22. There were further observations recorded of the Claimant in February of 2020, on the 

19th, 20th and 22nd, that is shortly after the Claimant signed his statement. Again these 

recordings show the Claimant using his right arm in what most people would consider 

a normal fashion.  

 
23. Both medics provided a report having been shown the surveillance footage.  Mr 

Shewring did so on 27 March of 2020.  In terms of that report he indicated the 

following, that he saw that the Claimant had no problems performing all day to day 

activities including driving, drinking and smoking, and he had seen the erecting of the 

scaffolding.  He came to the conclusion that the Claimant was clearly able to do heavy, 

manual activities without restriction or apparent discomfort.  He took into account the 

endurance event, the Iron Man triathlon.  Mr Shewring gave the opinion that the 

footage demonstrated a virtual full range of movement of the elbow and he indicated 

that it was, in his opinion, that the Claimant was not disadvantaged on the open labour 
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market because he was able to do jobs with a high proportion of driving and jobs 

involving heavy, manual activities.  He thought that the Claimant could drive all forms 

of motor vehicles without restriction.  Mr Shewring did not accept that it could be 

correct that the Claimant had difficulty cleaning his teeth, shaving and using a knife 

and fork. He concluded that lifting objects and weight bearing would not be difficult 

for Mr Anderson, as Mr Anderson had claimed in consultations. He came to the 

conclusion that there was no need for supplementary care.  However, he did say that 

the seriousness of the initial injury and his views in terms of degeneration and the need 

for future treatment remained the same.  

 

24. Mr Ennis completed a report in September; by that time he had also seen the footage. 

He indicates that he had seen that the Claimant was able to achieve hand to mouth 

movement without excessive compensatory movement, either of the palm, fingers or 

head.  That he had seen him use his right arm to forcibly dislodge a supporting cross 

member and use his right arm normally without obvious impediment, although he does 

notice a loss of extension and he says that that is not as noticeable as when he examined 

the Claimant. Mr Ennis observes that the Claimant was able to scratch the back of his 

head suggesting a greater degree of flexion.  He notes that the Claimant gets his hand 

to his mouth and to his glasses. He also indicates that the Claimant was undertaking 

heavy manual labour tasks over a sustained period using his right arm to weight bear 

and to use heavy tools. He concludes that the range of movement appears greater than 

demonstrated in his third report. At the opinion section he says this:  

 

“It is difficult to correlate the Claimant’s statements with regard to 

the effects of his daily living, such as dressing, toileting, brushing his 

teeth and shaving, when the footage demonstrates he is able to 

undertake repetitive tasks comfortably using his right arm, and 

appears to be unhindered in any activities of daily living outside his 

home.  On the balance of probability, this element of the Claimant’s 

stated history cannot be relied upon.” 

 

He does however say that there is still some restriction of movement but that the 

Claimant could undertake a wide range of light and heavy manual labour tasks as well 

as daily living without apparent difficulty and, on the basis of the footage, the 

Claimant’s range of movement and stated symptoms appear to him to have improved 

by March of 2019 and he would amend his opinion as of that date. Mr Ennis sets out 

the severity of the initial injury, the obvious risk of development of secondary 

osteoarthritis and future functional limitation and the need for a further operative 

treatment. He writes that his opinion on those aspects remains the same.  

 

25. The Claimant prepared a supplemental statement on 8 March 2020 and it is that, which 

he says to me, is the statement which I should take as being correct as it supplements 

and corrects his initial witness statement.  In that statement the Claimant says this at 
paragraph six:  

 

“I have to accept that the surveillance footage documented in the 

reports is not entirely consistent with the comments I made in my 

previous statement and to the experts, Mr Ennis and Mr Shewring, 

when examined by them.” 

 

I take account of that phrasing. The Claimant signed that statement. However, in cross-

examination he did not accept that position completely because he told me he did not 
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remember whether he had told Mr Ennis or Mr Shewring about untrue aspects of his 

condition.  The claimant contends that he had never tried to exaggerate the severity of 

the injuries or the difficulties that he had experienced but then also sets out:  

 

“I accept that the footage shows contradictions.” 

 

The Claimant sets out that he was determined to react in a positive way to his injuries; 

he wanted to return to all of the activities that he had previously undertaken. The 

Claimant did not want to let it have a restrictive effect on him which is why he took 

part in the triathlon event in Barcelona. In addition to this he told me that he was able 

to use his arm because of the use of medication. 

 

26. As I have indicated I have concluded that after the Barcelona event he decided that 

Iron Man triathlons were beyond his capabilities. However, the Claimant has still taken 

part in other endurance, albeit shorter than Iron Man, activities since that time.  He told 

me that he could not continue participating in endurance triathlon events and I, given 

the absence of his involvement in those events after 2017, take that to be accurate. I 

reach that conclusion because it is supported by the general evidence rather than 

because I simply accept what the Claimant told me.   

 

27. The Claimant told me that he did not believe that he did any installations similar to the 

one observed and described above, before or after that one in March 2019.  I consider 

that to be very unlikely indeed.  The chances that on only one day out of three years of 

working and where recorded observations are on a limited number of occasions in 

those three years he undertook the only physical work of that sort, seems to me to be 

almost vanishingly small. It is improbable that this was the only occasion that the 

Claimant did this. On that basis I do not accept that the Claimant is accurate in that 

regard.  In fact, given my findings, I have taken very little account of the Claimant’s 

evidence overall which seems to me to be an attempt to mislead. I have applied the 

objective evidence that I can see in, the recorded footage and other documents. 

 

28. The Criminal Justice and Courts Act 2015 Section 57 provides, so far as is relevant, as 

follows: 

 

“This section applies wherein proceedings on a claim for damages in 

respect of personal injury of the primary claim: 

(a) The Court finds that the Claimant is entitled to damages in respect 

of the claim but 

(b) On an application by the Defendant for the dismissal of the claim 

under this section, the Court is satisfied on the balance of probabilities 

that the Claimant has been fundamentally dishonest in relation to the 

primary claim or a related claim.  The Court must dismiss the primary 

claim unless it is satisfied the Claimant would suffer substantial 

injustice if the claim were dismissed.” 

 

29. The duty under Subsection 2 includes the dismissal of any element of the primary claim 

in respect of which the Claimant has not been dishonest. 

   

“The Court’s order dismissing the claim must record the amount of 

damages that the Court would have awarded to the Claimant in 

respect of the primary claim but for the dismissal of the claim and, 

when assessing costs in the proceedings, a Court which dismisses a 
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claim under this section must deduct the amount recorded in 

accordance with Subsection 4 from the amount which it would 

otherwise order the Claimant to pay in respect of costs incurred by 

the Defendant.”  

 

30. In defining the meaning of honesty in the law the Supreme Court in the case of Ivey v 

Genting Casinos (UK) Limited [2017] UKSC 67, Lord Hughes, giving the judgment 

of the Supreme Court, said at paragraph 74:  

 

“When dishonesty is in question the fact finding tribunal must first 

ascertain subjectively the actual state of the individual’s knowledge or 

belief of the facts.  The reasonableness or otherwise of his belief is a 

matter of evidence, often in practice determinative, going to whether 

he held the belief but it is not an additional requirement that his belief 

must be reasonable, the question is whether it is genuinely held.  

When, once his actual state of mind as to knowledge or belief as to 

facts is established, the question whether his conduct was honest or 

dishonest is to be determined by the fact finder by applying the 

objective standards of ordinary, decent people.” 

 

31. In Howlett and another v Davies and another [2018] 1 WLR 948 at 956, Lord Justice 

Newey, giving the judgment of the Court of Appeal, quoted with approval His Honour 

Judge Moloney QC’s construction of fundamental dishonesty, as used in Section 57, 

stating:  

 

“In Gosling v Hailo 29 April 2014, His Honour Judge Moloney said 

this in his judgment: “It appears to me this phrase in the rules has to 

be interpreted purposively and contextually in the light of the context.  

This is, of course, the determination of whether the Claimant is 

deserving, as Lord Jackson put it, of the protection from costs liability 

that would otherwise fall on him extended for the reasons of social 

policy by the Qualified One way Costs Shifting rules.  It appears to me 

that, when one looks at the matter in that way, one sees what the rules 

are doing is distinguishing between two levels of dishonesty.  

Dishonesty in relation to the claim which is not fundamental so as to 

expose such a Claimant to costs liability and dishonesty which is 

fundamental so as to give rise to costs liability.  The corollary term to 

fundamental would be a word with some such meaning as incidental 

or collateral, thus a Claimant should not be exposed to costs liability 

merely because he is shown to have been dishonest as to some 

collateral matter, or perhaps as to some minor, self-contained head of 

damage.  If on the other hand the dishonesty went to the route of either 

the whole of his claim or a substantial part of his claim, then it appears 

to me that it would be a fundamentally dishonest claim, a claim which 

depended as to a substantial or important of itself upon dishonesty.” 

 

32. It can be seen from that construction and from the decision in the Ivey case that whilst 

fundamental dishonesty, in a colloquial sense, may mean someone who is very or at 

the core or usually a dishonest person it has a much more specific meaning in law.  

Dishonesty is to be judged in that common sense way of what ordinary people would 

consider dishonest. Fundamentally, in this context, means an important or substantial 

element of the claim being made.   
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33. In my judgment the chronology of these events are key.  The Claimant by 

September/October 2016 was beginning to recover.  By the beginning of 2018 his 

recovery had made in strides.  Certainly by March 2019 the Claimant’s disability had 

reached a stage when he was almost fully recovered, especially in terms of the use of 

his arm.  The Claimant maintained that this was due to the use of medication.  He 

however maintained to the medics that his abilities were much more limited than they 

actually were.  I have no doubt the Claimant used painkillers to mask some pain 

however I cannot say to what extent.   

 

34. I have no doubt that if the Claimant had said something to the experts about pain being 

masked by the use of medication that the reports would reflect that. The Claimant did 

not mention that to the experts.  He did not say I can do this but only when I take this 

amount of painkilling medication, if I do not take the medication I cannot do it.  The 

medics, therefore, were not in a position to evaluate such a contention.  He said to the 

medics I cannot do these things.  He said in statements of truth in the schedule of loss, 

the claim form and his first witness statement, I cannot do these things.  I cannot brush 

my teeth, I cannot touch my face, I cannot use my arm in an ordinary way.  He 

maintained that stance that he could not do those things until the recorded footage was 

disclosed.   

 

35. Taking an objective standard of ordinary, decent people telling a Court that a document 

signed as being true, that the effects of the injury remained much worse than they 

actually are, is, in my judgment, dishonest within the meaning given to it in Ivey.  

When a claim is for personal injury and the extent of damages depend on the severity 

of that injury it is difficult to see how such dishonest statements are not a substantial 

aspect of the claim and, therefore, they must mean that, in respect of this claim, by 

making those statements and maintaining them the Claimant has been fundamentally 

dishonest. 

 

36. However, having decided that the Claimant was fundamentally dishonest within the 

meaning of section 57 of the Criminal Justice and Courts Act 2015, I am required to 

consider the damages I would have awarded had the Claimant succeeded.  In respect 

of general damages for pain, suffering and loss of amenity, on any interpretation, this 

was an injury which was severe and painful.  It required surgical intervention and a 

second operation to remove the metal support framework.  The Claimant clearly made 

a very good recovery after that second episode of surgery but I do accept that there 

would have been, naturally, ongoing difficulties slowly resolving after that surgery.  

However, it seems to me that the Claimant would have been as fully recovered as he 

could be by March of 2019 at the latest.   

 

37. From what I have seen in the footage I would not go as far as Mr Shewring to say that 

the Claimant has full extension and flexion of the arm but that limitation cannot, in my 
judgment, be a reduction of any more than about 10% of flexion and extension.  I have 

come to the conclusion the Claimant did not return to a triathlon competition after 

2017 because he found it too demanding which is indicative of some level of disability, 

albeit minor, and certainly a loss of amenity.  However to that description must be 

added the fact the Claimant will almost certainly have to undergo surgery for a third 

time and he will also develop arthritis in that limb with concomitant pain and losses of 

level of use. 
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38. Mr Higgins has supplied me with the Judicial College guidelines and, in my judgment, 

the injury is one that does not fall easily within the guideline descriptions.  But doing 

the best I can it appears to me that the descriptions at Chapter 6 GB and GC3 are closest 

with GB being the most useful.  Looking at the two cases which have been kindly put 

forward by Mr Higgins, I consider that this is a case that falls somewhat between them 

and, had the award been made, I would have awarded £15,500 for this injury. 

 

39. In terms of special damages the cost of future treatment has to be considered.  There 

are two possible forms of surgery with a 40% chance of elbow replacement and a 60% 

chance of ulnar nerve surgery.  The former would cost £9,500 and the latter £3,500 on 

the estimates from Mr Shewring.  Mr Ennis gives no estimates.  On that basis I accept 

Mr Higgins’ analysis that the percentage chance of each procedure should be 

multiplied by the cost of each giving a total of £5,900. 

 

40. The Defendant accepts the Claimant’s schedule for care and assistance for two weeks 

following the accident and one week post-surgery but not for the position thereafter, 

therefore accepting a figure of £864.50.  I have indicated, as a matter of common sense, 

there must have been a gradient of recovery in this case, and I would put that at 13 

weeks at the rate of 21 hours a week, a total of £1,774.50.  Future care is put at £350 

which I accept is reasonable and should be awarded. 

 

41. There is no evidence of costs of travel before me however there must have been some 

cost and there will be in future when the Claimant undergoes surgery, therefore, the 

sum of £100 appears appropriate under this head. 

 

42. As to a Blamire award, I consider the following relevant.  The Claimant will become 

increasingly restricted in the future by arthritis.  The Claimant will also have to 

undergo surgery.  He will be older and recovery is, generally, slower as age advances.  

The Claimant, on that basis, will have periods of sickness absence that would not 

otherwise have occurred both in terms of surgery and any flare ups of the injury 

sequalae. 

 

43. In addition the type of work that the Claimant could do in the future will, generally, 

become more and more limited because of that arthritis restriction.  That said, the 

timescales for these effects are uncertain as are the general exigencies and vicissitudes 

of life.  I note for instance that the Claimant had a serious accident not very long before 

this accident had occurred.   

 

44. The Claimant is 43 years of age and has 24 years of working life in front of him.  He 

could expect to lose two months of work because of the surgery in my judgment.  In 

addition, on average, I consider he could become unemployed for a period of time in 

the future because of limits on the type of work.  Doing again the best that I can, 

averaging that out over that period, three to four weeks each year would not be an 
unreasonable estimate, perhaps those periods of unemployment being longer as the 

Claimant gets older but shorter in the earlier years.  On that basis, doing the best that 

I can, I consider that I should have awarded, had the Claimant been not fundamentally 

dishonest, the equivalent of ten months’ wages, a figure of £20,000.   

 

45. The total award that would have been made to the Claimant in those circumstances, 

therefore, would have been £44,489.  The Claimant’s claim therefore is dismissed 

pursuant to Section 57 of the Criminal Justice and Courts Act 2015.  The Claimant 

shall pay the Defendant’s costs, to be subject to detailed assessment on an indemnity 
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basis and the Claimant shall be credited with the sum of £44,489 in respect of those 

costs pursuant again to Section 57.   
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