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JUDGE HAISLEY: 

1. This is my judgment in relation to the first issue which falls to be determined in this 

detailed assessment hearing in the case of Jalili v Bury Council and the issue falls to be 

determined in the context of the following chronology.  The underlying claim arose out of a 

claim for disrepair of the Claimant’s property, which she rented from the Defendant, and it 

appears from the agreed chronology at page 30 of the hearing bundle that the Claimant 

engaged solicitors on her behalf in October 2017.  In November 2017 the Claimant instructed 

an expert surveyor, namely Paul Burrows, and sent a letter before action.  Disclosure was 

provided by the Defendant. 

 

2. Importantly, a joint report by both sides’ expert surveyors was commissioned and they 

provided their joint report dated 22 February 2018, which begins at page 140, the 

Defendant’s expert being Mr James, and they were poles apart in terms not only of the 

valuation of the necessary repairs – the Claimant’s expert total valuation came in at a cost of 

£3,915, the Defendant’s at £740 – but there was also, on the face of that joint report, dispute 

between them as to the precise nature and extent of the works that were necessary.  The 

Defendant’s expert was of the view that less work was reasonably needed than identified by 

the Claimant’s expert.   

 

3. In particular, in relation to item 1, the Claimant’s expert had identified that the kitchen 

wall insulation needed to be extracted and the affected areas replastered, likewise in relation 

to the bathroom, a cost of £600 in total, whereas the Defendant’s expert did not feel that the 

works needed to go that far in relation to either room: in relation to the kitchen, all that was 

needed was that the wall be washed down, stain block applied and there be decoration of the 

affected areas together with the other works identified there, at a cost of £140, and in relation 

to the bathroom, that all that was needed was the bath panel needed removing and the leak 

needed to be traced and rectified at a total cost of £80. 

 

4. In relation to item 3, in relation to external brickwork, the Claimant’s expert was of the 

view that the whole rear elevation needed to be fully re-pointed by at a cost of £800.  By 

contrast, the Defendant’s expert opined that there was absolutely no need to re-point the 

entire rear elevation of the property, the vast majority of the wall was in very good condition.  

Rather, the only repairs needed were two linear metres of brickwork needed to be raked out 

and re-pointed, including access for a mini tower, at a total cost of £200.  The Claimant’s 

expert felt that defective cavity wall insulation needed to be removed at a cost of £1500.  By 

contrast, the Defendant’s expert opinion was that there was absolutely no evidence of cavity 

wall insulation failure and he relied on thermal imaging and photographs.  It is fair to say the 

Claimant’s expert did neither.  Also, the Claimant’s expert felt that the works would need 

project management and that would need to be applied.   

 

5. Project management would have cost, on the Claimant’s expert’s estimate, £362.50 and 

VAT on the total works would have been £652.50 whereas the Defendant’s expert felt that 

there would be no need for project management and no VAT would be payable because the 

works would be carried out by the Defendant’s in-house team.  But also, a fundamental 

difference between the approaches of the two experts was that the Claimant’s expert valued 

the necessary works on an open market basis, whereas the Defendant’s expert did not.  He 

valued the works on the basis that they were to be carried out by the Defendant’s in-house 

team. 

 

6. I should say, in the event, I am informed that it is common ground that the only works 

that were carried out by the Defendant to the Claimant’s satisfaction were those identified by 
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the Defendant’s expert, not the more extensive works identified by the Claimant’s expert in 

that joint report, the repairs being completed in May 2018. 

 

7. That left a subsisting claim for damages.  The Claimant made an offer to settle at £1500 

in May 2019; the Defendant counter-offered at £1,000 and the Claimant accepted that counter 

offer in July 2019.  That offer by the Defendant had been made by way of Part 36 and was 

accepted by the Claimant, as I say, in July 2019.   

 

8. A Part 8 claim was issued for costs, because the parties could not agree as to costs, and 

on 27 February 2020 the court made an order that (1) the Defendant do pay the Claimant’s 

costs of the incident referred to in the Part 8 claim form, such costs to be determined by 

detailed assessment on the standard basis unless agreed, amongst other things. 

 

9. The starting point is that rule 36.13 subparagraph 3 provides: 

 

“Where the court is assessing costs on the standard basis, of a claim which 

concluded without being allocated to a track” – which is clearly the case here 

- “it may restrict those costs to costs that would have been allowed on the  

track to which the claim would have been allocated if allocation had taken place.” 

 

10. What the Defendant says is “Well, look, had this claim been allocated, it would have 

been allocated to the small claims track.  Accordingly, judge, restrict the Claimant to the 

costs that would have been allowed on the small claims track as that is the track to which the 

claim would have been allocated if allocation had taken place”.   

 

11. So the relevant rule that governs the question as to which track this claim would have 

been allocated, had it been issued and allocated, is rule 26.6(1) which provides: 

 

“The small claims track is the normal track for: 

(b) any claim which includes a claim by a tenant of residential premises 

against a landlord where (i) the tenant is seeking an order requiring the 

landlord to carry out repairs or other work to the premises (whether or 

not the tenant is also seeking some other remedy)” as is the case here, 

(ii) the cost of the repairs or other work to the premises is estimated to 

be not more than £1,000; and (iii) the value of any other claim for damages is 

not more than £1,000.” 

 

12. The first issue really turns on the meaning of 26.6(b)(ii).  The Court of Appeal put 

things in a nutshell at paragraph 7 of the speech of Hughes LJ:   

 

“The effect of that:  providing there is a claim for specific performance”  

- as there was here - “a tenant’s claim in a disrepair case will be a fast track case if 

either the cost of repairs or the consequential damages claim exceeds £1,000.” 

 

13. I had very helpful submissions from both Mr Bagnall on behalf of the Defendant and 

Mr Roberts on behalf of the Claimant.  During the course of those submissions, Mr Roberts 

took me to paragraph 15 of the same judgment: 

 

“It was accepted before us that, although of course the protocol is  

meant to be open for operation by tenants in person if they wish to 

act alone, it was reasonably to be expected that many tenants would 
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not be in a position to do so and would need legal help.  For a layman, 

the requirements of the protocol are quite complex.  The terms of the 

protocol make it clear that it anticipates that the tenant may incur 

legal costs in operating it.  That is apparent from, among other  

provision:  (v) paragraph 3.7 which provides (a), if the tenant’s claim is 

settled without litigation on terms which justify bringing it, the  

landlord will pay the tenant’s reasonable costs or out of pocket 

expenses.” 

 

I note at (vii) it says: 

 

“Guidance note 4.2(b) which, in explaining which cases the protocol is 

meant to cover says this: ‘In practice most disrepair cases will have a 

value of more than £1,000 but less than £15,000 so are likely to be  

allocated to the fast track if they come to court.  The Protocol is aimed 

at this type of case’.” 

 

14. Clearly, by implication, the converse applies, and so claims where the cost of repairs 

are of a value of less than £1,000, or I should say no more than £1,000, would not be 

allocated to the small claims track. 

 

15. Mr Roberts also referred me to paragraph 34: 

 

“Without some order as to the early incurred costs it would be open to a 

landlord who is in fact and in law liable for want of repairs to adopt a 

deliberate policy of omitting to repair until the protocol letter is received, 

but then of repairing without admission of liability so as to ensure that any 

subsequent court claim fell to the small claims track.  The result of that  

would be that fast track costs, which would otherwise have been due to 

the tenant, would no longer be payable.  We do not say that this is what has 

happened here; it may well not be.  But that very possible scenario  

illustrates the necessity for some order in relation to the costs of advancing 

the protocol claim.” 

 

But again, that has to be on the basis that the value of the repairs was more than £1,000. 

 

16. Mr Roberts also referred me to paragraph 11 of the Pre-Action Protocol for housing 

Condition Cases which says: 

“If the tenant’s claim is settled without litigation on terms which justify bringing 

 it the landlord will pay the tenant’s reasonable costs.” 

 

But really I do not think that takes us any further forward because it still begs the question, as 

I ask rhetorically “What are the tenant’s reasonable costs?” and in my judgment the tenant’s 

reasonable costs ultimately depend on what the value of the claim in this case on issue 1 is, 

what the value of the claim for repairs was. 

 

17. It seems to me that the answer to this question lies in the nature of the relief sought.  In 

relation to issue 1 the relief sought was an order for specific performance which I remind 

myself is an equitable remedy, which is an order requiring the Defendant to perform its part 

of the bargain, in other words, in this case, to carry out the repairs that it was contractually 

obliged to under the relevant tenancy agreement.   
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18. That being so, it seems to me that the court cannot and must not close its eyes to the 

fact that, in essence, the order for specific performance would have required the Defendant, 

namely Bury Council, to put right the disrepair.   

 

19. Consequently, the work would not be ordered to be carried out on the open market; it 

would be an order requiring a local authority which, as is common knowledge, would have 

its own in-house team of the relevant professionals undertaking the work, so it seems to me 

that the Claimant’s surveyor’s basis of valuing the requisite works was flawed, or certainly 

was not the relevant basis of valuing the relevant works for the purposes of this issue.   

 

20. For the purposes of resolving the question of the value of the claim for specific 

performance, the open market valuation is not the relevant valuation in my judgment, it is 

valuation of the work being carried out by the Defendant itself, and so it seems to me that the 

approach to the question of valuation taken by the Defendant’s surveyor in the joint report is 

the more appropriate basis. 

 

21. Also, the parties appear to have implicitly accepted that the Defendant’s surveyor had 

more accurately identified the nature and extent of the relevant works required to be carried 

out because it was only those works that had been identified by the Defendant’s surveyor 

which came to be carried out, and those works were carried out to the satisfaction of the 

Claimant, such that once those works had been completed, there subsisted no longer any 

claim for specific performance.   

 

22. It seems to me, therefore, that the cost of the repairs to the relevant premises was not 

more than £1,000.  In fact, it seems to me, on the balance of probabilities, it was significantly 

less, and on that basis, on issue 1, were the court looking at the question of to which track this 

claim would have been allocated by reference solely to the value of repairs, it would have 

been allocated to the small claims track, and so again for the purposes of issue 1 the court 

would restrict, applying the overriding objective, the costs payable to costs that would have 

been allowed on the small claims track, which is the track to which the claim would have 

been allocated if allocation had taken place for the purposes of 46.13(3). 

--------------- 

This transcript has been approved by the Judge 


