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JUDGE CORKILL:  

1. The principal issue before the court this morning concerns the claimant's entitlement 

to recover disbursement loan interest that the claimant paid in order to fund her 

disbursements in this case.   

2. The case was a claim for damages for personal injuries as a consequence of the 

claimant being exposed to excessive levels of noise, respectively known as a noise-

induced hearing loss claim.  The claim was settled by way of a Tomlin Order in 

January last year for a sum of £2,032.40.   

3. The costs arising out of the claim were the subject of an application for assessment by 

the claimant.  I said earlier during this hearing that the matter came before myself for 

a paper provisional assessment, which I undertook which resulted in a total bill being 

assessed in the sum of £8,204.46 excluding interest.  Of that sum, I believe some 

£4,074.60 represented disbursements.   

4. The claimant's bill of costs raised within it the issue of interest the claimants had 

incurred as a consequence of taking out a funding loan.  The bill said this:   

"The claimant funded her disbursements by way of a funding 

loan (a facility to fund any reasonable disbursements during the 

life of the case) which charged a commercial rate of interest set 

at 15.3% APR.  Such interest is recoverable from the paying 

party pursuant to the Secretary of State for the Department of 

Energy and Climate Change & Anor v Jones & Ors [2014] 

EWCA Civ 363.  The interest does not form part of a bill of 

cost but is sought in addition to the costs contained herein".   

5. The current amount of interest - and this will have been when the bill was submitted 

to the court - is £707.08.  The claimant, in addition to relying upon the authority of 

Jones also relies upon the authority of Sharp & Ors v Blank & Ors [2020] EWHC Civ 

933, which I have had an opportunity of perusing this morning.   

6. The claimant in its skeleton argument submits that the court has a power to order 

interest on costs pursuant to CPR 44.2(6)(g).  44.2(6)(g) is the provision in the CPR 

which makes it very clear that the court may make under the rules on costs an order 

that a party must pay interest on costs from or until a certain date, including a date 

before judgment.   

7. There was no equivalent rule pre-CPR. The claimant states that a consequence of the 

rule change, was as stated by Sharp LJ in the case of Jones, at paragraph 17:   

"The purpose of such an award under this provision is to 

compensate a party who has been deprived of the use of his 

money or who has had to borrow money to pay for his legal 

costs"………"Ultimately, the court conducts a general 

appraisal of the position having regard to what is reasonable to 

both the paying and the receiving parties.  This normally 

involves an assessment of what is reasonable having regard to 

the class of litigant to which the relevant party belongs, rather 
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than a minute assessment which it would be inconvenient and 

disproportionate to undertake.  In commercial cases the rate of 

interest is usually set by reference to the short-term cost of 

unsecured borrowing for the relevant class of litigant, though it 

is always possible for a party to displace a 'rule of thumb' by 

adducing evidence, and the rate charged to a recipient who has 

actually borrowed money may be relevant but is not 

determinative".   

8. The case of Jones was referred to in the decision of Sharp & Ors.  In Sharp, it was 

noted again that the rule in 44.2(6)(g) now provides the court with the power to award 

interest.  At paragraph 22, Sir Alistair Norris states:   

"It is common ground that this jurisdiction will generally be 

exercised where a party has had to put up money to pay its 

solicitors and has thereby either lost the beneficial use of that 

money or has had to borrow it.  It is also common ground that 

the rate awarded will be determined by weighing the factors 

identified by Sharp LJ in Jones,  generally, with the aim of 

identifying the commercial rate in the circumstances".   

9. The claimant effectively seeks to recover the rate paid within the agreement, which I 

am told is 15.3% per annum, which they submit is reasonable and proportionate for 

this claimant who they say falls within that class of litigant who is private with 

modest means and it is, therefore, reasonable and proportionate for this class of 

litigant to have funded the litigation by this method.   

10. The defendant is seeking to rely upon much earlier authorities - in fact, the pre-CPR 

authority of Hunt v RM Douglas Roofing [1987] and Motto v Trafigura [2011] which 

reaffirms Hunt and is a post-CPR case.  Hunt, as I have said, is a case that is pre-CPR 

and, of course, when Hunt was decided there was no specific authority within the 

CPR by which the court could award interest.  Interest pre-CPR, effectively, could 

only be ordered under the court's discretionary power to allow interest on costs.  To 

enable an individual to recover interest, they had to show that the interest they had 

incurred came within the definition of costs.   

11. What Hunt decided is that the interest was part of the cost of funding litigation.  It was 

not specifically “costs and expenses” and for that reason the claimant failed to recover 

the interest that had been paid.   

12. The case of Motto v Trafigura considered a similar point as to what the court would 

do with regard to the cost of funding litigation.  In his judgment at  paragraph 104 the 

then Master of the Rolls, Kay LJ states:   

"104.  The issue here is whether the costs of and in connection 

with the work undertaken by Lee Day, counsel, costs draftsmen 

and insurers in establishing and setting up the conditional fee 

arrangement and/or the ATE insurance policy are recoverable, 

and whether the costs of subsequent dealings with the ATE 

insurers are recoverable.  The Judge held that they were 

recoverable, and the defendants appeal against this conclusion.   
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105.  The defendants rely, as they did before the Judge, on the 

well established general rule, perhaps most clearly considered 

in Hunt v Douglas Roofing ... that the costs of funding 

litigation, in the sense of interest paid on the money borrowed 

to pay solicitors bills submitted in connection with the 

litigation, was not recoverable under the old rules relating to 

costs - RSC Order 62.  The Judge (rightly in my opinion) 

accepted that this principle applied equally in relation to the 

CPR (although there is now an express right under the CPR to 

[award] interest on costs incurred.  However, he held that the 

costs of drafting and preparing the CFAs for this case, and 

explaining them to potential clients, and advising them in that 

connection, were recoverable as were the costs of negotiating 

and arranging the ATE insurance.   

106.  I agree with the Judge that the costs which are sought to 

be claimed under this head are distinguishable from the interest 

in a case such as Hunt.  Interest on sums borrowed to pay 

litigation costs is not money payable to solicitors for work done 

for the ultimate benefit to the client, whereas it is easier so to 

characterise sums incurred by solicitors in preparing and 

advising on a CFA and arranging ATE insurance, or on 

subsequently dealing with the insurers.  I also see the force of 

the point that a solicitor acting for a (CFA and ATE insurance) 

funded client should be able as a matter of policy to recover the 

costs sought under this head from the defendant if the claim is 

ultimately successful.   

107.  Nonetheless, both (i) interest paid on money borrowed to 

pay litigation costs and (ii) costs incurred in connection with a 

CFA and ATE insurance are ultimately attributable to the needs 

of a litigant to fund the litigation as opposed to the actual 

funding of the litigation itself".   

13. Of course, whilst I note those comments made, I should add, on the facts of Motto, 

that Motto was concerned with the recoverability of the costs incurred in setting up an 

ATE premium and also the amount of premium.  It did not specifically deal with any 

interest payable under a funding agreement.   

14. The claimant though, as the defendant pointed out, has, we are told, taken this loan 

out because it was reasonable to do so, but no evidence has been adduced by the 

claimant as regards the claimant's reasons for taking out the interest.  Effectively, the 

court is being asked to make an assumption as regards the claimant's need and 

reasonableness.  We have no copy of the agreement.  We have no details of 

comparable rates.   

15. The court should also bear in mind that recoverability of costs and the amount 

recovered should not guarantee the claimant a complete indemnity in respect of what 

has been incurred and there is always an element of the costs of litigation.   
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16. Of all the authorities I have considered this morning, the most useful authority is that 

of my fellow Regional Costs Judge, District Judge Baldwin, who sits in Liverpool.  

Whilst this is not binding upon myself because, of course, we are both District Judges, 

Judge Baldwin considered the exact same point as I am being asked to consider - that 

is, the interest payable under a funding loan which charged a commercial rate of 

interest of 15.3%.   

17. The amount of interest Judge Baldwin was concerned with was about half of the sum 

that I am concerned with but, intriguingly, his assessment of costs was around about a 

thousand pounds less than mine and the value of the claim was almost identical.  The 

claimant in that case, which was Godfrey v Automotive Products Limited, recovered 

£2,000 by way of a Part 36 compared with the £2,032.40 recovered by the claimant in 

this case.   

18. I, like Judge Baldwin, am satisfied that I can make an award of interest under 44.2(c).  

However, in order to be able to make that award, I think it would be wrong for this 

court to simply say, well, an award of interest can be made, therefore this claimant 

entered into this agreement and incurred interest of 15.3% and that he fell within a 

class of litigant of modest means without there being some evidence to support that 

contention.   

19. This is an issue that clearly concerned Judge Baldwin.  Like myself, he was being 

asked to make an assumption, namely that the claimant is a private individual of 

modest means and that, as a consequence, it was reasonable and proportionate for the 

claimant to have funded the litigation by way of taking out a loan.   

20. I am not saying I would need to do a trawl of the claimant's financial circumstances, 

but I think the court is entitled to be provided with some evidence from the claimant 

to say that they had no way of funding the litigation or funding the disbursements 

without such a loan, that the loan he took out was the only available loan to him and 

that, as a consequence, the interest rate charged was the only rate of interest he could 

take out in the loan market.  I do not think it is asking too much to expect to see a 

witness statement with some additional information as opposed to the court being 

asked to make an assumption that the claimant fell within a class of litigant of modest 

means.   

21. One of the reasons why I would be much more comfortable to have seen some form 

of witness evidence is I consider the interest rate of 15.3% to be very much on the 

high side, as did Judge Baldwin, and I would particularly have liked to have known 

whether the claimant would have been able to take out a personal loan which would 

have had a far lower rate of interest and why it was this particular agreement that was 

attractive to the claimant.  Because we are looking at potentially rates of around 4% to 

5% above base rate which is far more favourable than the 15.3% sought by the 

claimant and which is also 7.3% higher than judgment debt rate of 8%.   

22. Whilst like Judge Baldwin I do feel the court has power to award interest on a 

disbursement funding agreement, on the evidence before myself I am not persuaded 

that it is appropriate for this court to exercise the discretion it has in favour of the 

claimant and to award the interest sought. 

-------------------- 
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This Judgment has been approved by the Judge. 
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