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DDJ CAUSTON:   
 
1. I have before me today the matter of Susan Gregory and TUI Airways Limited, claim number 

G88YJ054.  It is an application by the defendant to strike out the claim, and that is on the 
grounds that at the date of the amendment of the claim form, which was amended to include 
the current defendant as the defendant, there was actually no cause of action in existence 
against this defendant because the claim had already been extinguished because of the expiry 
of the two-year limitation period under the Montreal Convention 1999. 

2. It is argued that, because the claim was not issued against the carrier under the Convention, 
and it was only sought to bring them in later after the two-year period had expired, there was 
no claim against the defendant. 

3. I am grateful to both counsel, Miss Howells for the defendant and Mr McDermott QC for the 
claimant, for their helpful submissions and the bundles of authorities and skeleton arguments, 
which have been very helpful to me.  There is no supporting witness statement so it is really 
just a legal argument about whether the claimant can effectively get around the fact that the 
claim had to be amended to bring in the carrier’s correct name after the two-year period had 
expired or not. 

4. The background is that this was originally a claim for personal injury arising out of an 
accident that occurred on a flight, when an item fell from an overhead locker onto the 
claimant’s head during the course of a flight from Hurghada in Egypt to Manchester on 
7 January 2019.  The letter of claim was sent to TUI UK Limited on 13 March 2019.  The 
loss adjusters for TUI Airways Limited responded on 21 March 2019, stating that 
TUI Airways Limited was the operator of the flight and that they were the loss adjusters 
instructed to act on behalf of the defendant and their insurers. 

5. It is the case that TUI UK Limited are essentially a holiday company selling holidays, and 
TUI Airways Limited are the operator of the flight, and the two are distinct companies, 
although they share a registered office.  Despite the fact that the claimant was informed - or 
their solicitors were informed - that TUI Airways Limited was the operator, nonetheless 
proceedings were issued against TUI UK Limited, the travel company, on 23 December 2020.  
It seems that an error was made in that respect. 

6. The period under the Montreal Convention expired in January 2021, and it was in April 2021 
that the claimant purported to amend the claim form to name TUI Airways Limited as the 
defendant, pursuant to CPR 17.1, which is a general power under the Civil Procedure Rules 
to amend the statement of case before service.  The proceedings were actually served on 16 
April 2021.  In its defence, the defendant did not deny liability, subject to the main point that 
the claim was extinguished because of Article 35 of the Montreal Convention.  Therefore the 
main defence was that there was a substantive time limit that had expired so there was no 
cause of action against the defendant. 

7. The Montreal Convention provides a separate code whereby liability can be established for 
an accident that occurs on a flight, and it is a strict liability for such accidents.  However, this 
is established in international law, and it was a treaty essentially, or a convention, that was 
agreed between the states that were signatories.  It balances the interests of the operators of 
flights, internationally and nationally, against the interests of the passenger or consumer.  
Therefore as part of that balance, whereby strict liability applies, there are limits to the 
liability, such as the time period by which a claim has to be brought against the carrier. 

8. I should probably just quickly turn to the Convention I was taken to.  Article 29 provides that, 
“Any action for damages, however founded, whether under this Convention or in contract or 
in tort or otherwise, can only be brought subject to the conditions and such limits of liability 
as are set out in this Convention”. 
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9. Article 35 provides, and this is the key issue, that “The right to damages shall be extinguished 
if an action is not brought within a period of two years, reckoned from the date of arrival at 
the destination, or from the date on which the aircraft ought to have arrived, or from the date 
on which the carriage stopped”.  In addition, it says that, “The method of calculating that 
period shall be determined by the law of the court seized of the case”.   

10. To me, that is referring to the method of calculation such as, for example, calculating the days 
applicable for the period, and therefore the local court, the national court, has a limited role 
really in doing things like calculating dates.  The Limitation Act does not apply to claims 
brought in relation to this Convention, and therefore also the parasitic provisions in the Civil 
Procedure Rules, such as 17.4 and 19.5, whereby you can amend to correct a mistake or add 
a new party, do not apply.   

11. This is not a situation where the Limitation Act puts a procedural bar on a claim because of 
time having elapsed but the claim still exists.  It is a situation where there is a substantive 
time bar and the cause of action ceases to exist after the two-year period.  I was taken to the 
authorities which support the defendant’s case, including Aries Tanker Corporation v Total 
Transport Ltd [1976] EWCA Civ J0206-1c, which I will turn to first.  This is the case of  
Aries Tanker Corporation v Total Transport Ltd.  This related to the Hague Rules in relation 
to shipping, and that provided a one-year time bar in that case.  This was a very similar 
situation in the sense that we have a convention or international law that applies, and under 
the Hague Rules the time bar extinguished the claim.  The Warsaw Convention is also referred 
to, and mentions that it is not a situation where a limitation under such convention would bar 
the remedy while leaving the claim in existence.  Therefore the Court found in that case that 
the charterer’s claim in that shipping case had not just become unenforceable but had simply 
ceased to exist and had no existence in law. 

12. In my judgment, this is a similar situation.  Unfortunately, the position is that we are not 
talking about a typographical error in the name of the defendant, but that there are two 
separate entities and the original defendant when the claim was issued was not actually the 
carrier, so had no liability under the Montreal Convention.  Therefore no claim was brought 
against the carrier within the two-year period required, and therefore the claim ceased to exist.   

13. We also have the case of Hall v Heart of England Balloons Ltd [2010] 1 Lloyd’s Rep. 373, 
which is a first instance decision that is persuasive.  This is a case where the claimant issued 
a claim against Heart of England Balloons Ltd, which was not an existing company at the 
time of the flight in the balloon.  Therefore a mistake was made in that the wrong entity was 
sued  because there was no such entity at the time of the flight, no carrier called Heart of 
England Balloons Ltd.  That is authority for propositioning that it is not enough to bring an 
action and then apply to amend afterwards.  The underlying right to damages under Article 35 
is a right against the carrier under Article 17. 

14. Therefore as in that case, in this case as well, at paragraph 48 it says of the case of Hall v 
Heart of England Balloons, “The simple fact is that the action brought by the claimant is not 
an action against the carrier; it is an action against a different legal person”.   Although it was 
a genuine error in that case, as no doubt it was in this case, the fact is that the claimant had 
sued a legal person who was not the carrier, and therefore the claimant is bound to fail. 

15. The Convention is an exclusive code, and there is no provision in the Convention for a relate-
back provision so that you can retrospectively change the party that you are claiming against 
after you have issued the claim.  There is an interest in uniformity and certainty so that people 
know where they stand.  The Convention does not allow for a local power in a national court 
to allow the amendment of a party after the expiry of the two-year period.  It only allows for 
the local court to look at timing, as I have already said. 

16. I can understand how the claimant argues that it would be unjust, and that it is unfair on the 
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claimant to say that, because of an error that was made in bringing the claim against the wrong 
party, she cannot apply to amend retrospectively and to resurrect the claim and to breathe new 
life into the dead claim, but unfortunately that is the position.  In my judgment such a power 
of the Court to change the defendant after the expiry of the limitation period and to say that 
the claim in effect had been brought against the correct party from the beginning would 
subvert the purpose of the Convention. 

17. I have also been taken to the Australian case of Bhatia v Malaysian Airline System Berhad 
[2018] FCA 1471.  I accept this is an Australian case, so it is not binding on the Court at all 
but it is persuasive.  It has some relevance in that it is a similar issue that is considered in that 
case, interpreting the Convention from another perspective of a different country, with a 
common law tradition.  This is a situation where a claim is brought again against the wrong 
party; the name was wrong.  The claim was brought against Malaysian Airlines.  It was 
brought against Malaysian Airlines System Berhad but they were not the carrier.  It was 
Malaysian Airlines Berhad that was the carrier, and they were distinct legal entities.  Again, 
an application was made in this case to amend the name of the respondent rather that it being 
an application to strike out as in the instant case.  The Court concluded in that case that the 
claimant had not brought an action within the meaning of Article 35 within two years.  The 
Court in that case referred to the case of Laroche v Spirit of Adventure [2009] EWCA Civ 12, 
which I will come to.  The phrase, “right to damages” in Article 35 is a reference to damages 
against the carrier having the liability created under Article 17 of the Convention.   

18. “The procedural law affecting limitation periods cannot operate in a manner inconsistent with 
the extinguishment of the claim brought about by Article 35 as set out in Laroche”; that is 
what was decided in the case of Bhatia.  Dyson LJ is quoted in that decision, where he says 
that: 

 “The judge was right to hold that Article 29 (2) does not permit the 
two-year period to be suspended, interrupted, or extended by reference 
to domestic law.  The only thing that it needs[?] a determination by the 
court seized of the case is the calculation of the precise dates at the 
beginning and end of the relevant two-year period, and the 
determination of whether the action has been brought within that 
two-year period”. 

19. Dyson LJ, in that case, said that, to interpret Article 29, “It is intended that the Convention is 
a uniform international code which is to be applied without reference to rules of domestic 
law”.  The Australian court therefore followed the decision of Hall v Heart of England.   

20. We also have some further authorities, and I have to say that Mr McDermott recognises that 
the authorities are not favourable to his case, but he seeks to argue that he has a narrow 
channel that he is able to follow to establish that I have some discretion effectively to allow 
the amendment where there has been a mistake, but I do not find that to be the case.  We have 
the case of Payabi & Anor v Armstel Shipping Corporation & Anor [1992] QB 907 as well, 
which related to cargo damaged on board ship, and the Hague Rules apply.  It says in the 
header that:  

“The provisions of section 35 of the Limitation Act and RSC Order 20, 
Rule 5, that is the predecessor of CPR 17, whereby an action can be 
deemed to have been commenced against a substituted party on the 
same date as the original action have no application where a contractual 
or substantive time limit such as that in the Hague Rules has expired, 
and the action had ceased to exist, and that the joinder of a party could 
not relate back to the date of the issue of the writ”. 
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21. That is authority for the proposition that you cannot relate back and deem –  
Judgment interrupted by fire alarm at 2.53pm.  
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DDJ CAUSTON:   
 
22. I was just going to refer to the case of Payabi & Anor v Armstel Shipping Corporation & 

Anor [1992] QB 907, which I was taken to in submissions when we were interrupted by a fire 
alarm.  This was a case relating to cargo damaged by fire, and the claim was brought against 
those who were believed to be the ship owners, and there was a one-year limitation.  In fact, 
they had essentially brought the claim against the wrong party because the ship had been sold 
three months before the fire to a different company.  Therefore it is a similar issue, really, in 
that I think the Hague Convention applied.  It was decided in that case that the joinder of the 
company that should have been sued could not relate back to the date of the issue of the writ, 
and therefore that was the end of the matter essentially.  There was another substantive time 
bar; it was the forerunner of CPR 17, Order 24, Rule 5, so it is confirmed that there is no 
general right to relate back and that is why section 35 had to be introduced. 

23. I was taken to page 76, which I have already explained - and referred to just then - that there 
is no general power to relate back.  That referred to the case of Evans Construction v 
Charrington & Co Limited [1983] 1 QB 810, CA, where there was  a procedural time limit 
and there was no scope for any statutory implication of relating back in that case.   

24. I was also taken to page 89, that refers to Aries Tanker Corporation v Total Transport 
Ltd [1976] EWCA Civ J0206-1c, where you have a special time bar effectively.  It is not one 
that English statutes of limitation apply to.  Then where the time bar has elapsed, effectively, 
it said that, “As at that date, and on that date, Armstell was discharged from all liability 
whatsoever in respect of the goods covered by this bill of lading, and the plaintiff’s cause of 
action against Armstell has not merely become unenforceable by action, it simply ceased to 
exist”.  Therefore that reinforces the point that the action had ceased to exist and you cannot 
then bring it back to life by procedural rules.   

25. Page 100 refers to Order 20, Rule 5, “Not depriving a party of a substantial defence”.  “The 
general power to regulate the procedure of the courts cannot deprive a person of an accrued 
substantive legal right, or create a substantive legal cause of action which did not previously 
exist”.  It says that, “Where the Hague Rules time limit is involved, the rule will not assist a 
party whose cause of action has already been extinguished”.   It refers to the Sardinia Sulcis 
[1991] 1 Lloyd’s Rep. 201 case on page 101, and that “It does not provide a basis for 
concluding that where a new defendant is added there will be relation back”.  It says that, 
“The plaintiffs have conceded that they need to establish relation back; otherwise they are 
inevitably defeated by the Hague Rules time limit, and there will be no use or purpose in 
upholding either part of the order”.  Therefore that case is authority that you cannot just relate 
back and bring in a party when the time limit has already expired substantively. 

26. I was then taken to the case of Laroche v Spirit of Adventure [2009] EWCA Civ 12, at page 
163 of the bundle here and 180.  I will just go to that.  At page 196, we have Dyson LJ, I 
understand it to be, saying that the judge was right to hold that:  

“Article 29 (2) does not permit the two-year period to be suspended, 
interrupted, or extended by reference to domestic law.  The only thing 
that it leaves for  the determination by the court seized of the case is the 
calculation of the precise dates at the beginning and end of the relevant 
two-year period, and the determination whether the action has been 
brought within that two-year period”.   

Therefore it is quite a narrow path that one can tread to actually use procedural rules, domestic 
rules, to interpret or apply the rules of the Convention.   

27. Page 172 also says that, in relation to this and Article 29, “The method of calculating the 
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period of limitation should be determined by the law of the court seized of the case”, but it 
stressed that this is very limited in effect.  He goes on to discuss the Warsaw Convention and 
how it is important to achieve uniformity and certainty and that discretion of the kind 
proposed in that case would, in the judge’s judgment, run counter to the fundamental purpose 
underlying the adoption of the Warsaw Convention of achieving uniformity and certainty.  “It 
is provided by section 39 of the Limitation Act 1980 that none of its provisions have any 
application where a period of limitation is prescribed by or under any other enactment”.  That 
would appear to accord priority to Article 29. 

28. It does also say that, “It is appropriate to turn for guidance to [inaudible] jurisdictions of other 
signatories”, which I will come to.  I think that was Eady J in Laroche saying that the 
procedural law cannot subvert the Convention, and Dyson LJ confirmed that.  That was 
Laroche on the Court of Appeal, Dyson LJ.  Then we have the case of Hall v Heart of England 
Balloons Ltd [2010] 1 Lloyd’s Rep. 373, which is not binding on me but I do find it to be of 
use to me.  That was a case before HHJ Worster, and that related to the Heart of England 
Balloons Ltd.  It related to a balloon trip and  - it is not really relevant to my decision today - 
but there were debates about whether the Convention applied because of it being a balloon 
trip.  My understanding is that it was found to be covered by the Convention, and then the 
issue was that the claim letter was sent to Heart of England Balloons.  This was after the trip 
in the balloon, and the balloon was operated by Mr Gabb, who was actually just trading as 
Heart of England Balloons so it was not a corporate entity.  Therefore, unfortunately, the 
defendant brought a claim against Heart of England Balloons Ltd, which had been 
incorporated afterwards, so there was an issue about that.  A claim was issued against Heart 
of England Balloons Ltd and limitation expired two years from the accident because of the 
Convention.   

29. It is very similar really in that it was sought to amend the claim form, in fact to correct the 
name; rather than, in this case, it being a strike-out application, it was an application to amend.  
The judge in that case, albeit essentially a first instance, found that it was not possible to 
amend when the wrong party had been sued, and applied the principles in Laroche. 

30. The judge in that case said that the action was not an action against the carrier; it is an action 
against a different legal person.  He did not doubt that the defendant was sued as a result of a 
genuine error and that the claimant intended to sue the carrier, but she sued a legal person 
who was not the carrier, and therefore the action as constituted was bound to fail.  It was 
argued that it was just a case of correcting the name, which would be in accordance with the 
Convention, and that the draftsmen of the Convention could not have objected.  I think a 
similar argument really was raised previously.  It was argued that in this case everyone knew 
that the operator who was intended to be sued was the operator of  the flight, and it was a 
simple error of name and that the wrong party had been sued, but everyone knew that it was 
intended to be the carrier.  Therefore in some way the actual carrier had been sued, a claim 
had been brought against them, even though the name was wrong. 

31. However, I do find that that is not in fact the case.  It is a big difference between the holiday 
company and the operator of the actual flight, even though the registered addresses are the 
same.  Therefore I find that the case of Hall v Heart of England is of help, and that, 
unfortunately, the fact that this causes harshness to the claimant, I am afraid, is something 
that is recognised as being the unfortunate by-product of certainty and it is a separate code 
that has been specifically designed to create a cause of action, where there is a flight like this.  
The quid pro quo is that there is this limitation and you have to identify the carrier and bring 
the claim against the carrier to have a claim.  

32. Therefore, although I can see that it would give justice in a sense to the claimant to amend, 
and to allow it to go back effectively and change the name, change the identity of the carrier 



 10 

 
 

 

 
 

or the defendant, that would subvert the Convention.  Therefore it would not give justice in 
that sense.  Therefore, as I say, the case of Hall v Hearts of England Balloons Limited does 
also support the decision that I am making in this case.  If it had been an English law case, 
my decision would probably be different in that there would probably be no problem to relate 
back if you were working under the Limitation Act, or at least it would be arguable that it 
would be possible to do so under CPR 17.  However, that is unfortunately not the case. 

33. We do have some other authorities as well which I should probably mention, because one can 
have regard to decisions made in relation to the Convention that are outside England and 
Wales, albeit they are not binding at all, they are just useful to see what other countries do.  I 
think I have already mentioned in my judgment the case of Bhatia v Malaysian Airline System 
Berhad [2018] FCA 1471.  We also have the case of  Motorola, Inc. v. MSAS Cargo Intern., 
Inc., 42 F. Supp. 2d 952 (N.D. Cal. 1998), which I think was an American case.  That was 
based in the Northern District Court of California in 1998.  It related to consignments of 
computer equipment and a cargo company.  In that case, the court also found that you could 
not relate back.  The court agreed with Asiana, I think that was one of the defendants:  

“Statutes expending the limitation period such as a Rule 15(c) may not be 
applied to the Warsaw Convention’s limitations period under Article 29 
(1).   The preamble for the Convention states its purpose is to provide 
uniformity.  The objective of uniformity would be frustrated were the 
courts to allow plaintiffs to apply FRCP 15(c) to the limitation period 
under Article 29 (1)”.   

34. Therefore that is also support for the decision I am making and also as I say, the Bhatia v 
Malaysian Airline case, which I also referred to earlier in my judgment before we were 
interrupted by the alarm.  It is a case where in Australia they did not relate back either.  

35. We then have a couple of cases that are just first-instance County Court decisions really.  Just 
for the sake of completeness I will mention them, although they also are not binding on me.  
We have the case of Jeffery v Thomas Cook Airlines Limited, Macclesfield Cty Ct, 
10/06/2010, which was an application to strike out an amendment under CPR 17.1 to 
substitute Thomas Cook Airlines Limited for My Travel Tour Operations Limited, which had 
been sued by the claim form.  Therefore a very similar situation, albeit the names do not sound 
quite as similar as they do in this case.  It was on all fours really, and the judge in that case 
considered that the Hall v Heart of England Balloons case was almost on all fours and 
provided a complete answer to the matter. 

36. As I say, I am not going to dwell on it too much, because it is only a County Court decision.  
However, he deals with relation back at paragraph 15, and refers to the relation back being a 
legal fiction and that fiction does not alter reality.  Therefore the fact, he says, the reality is 
that for four months when the amendment was purported to be made, the defendant was 
My Travel Tour Operations Limited, the wrong defendant.  The effect of the amendment 
would be to bring in the correct defendant four months after the expiry of the limitation 
period.  Therefore, as I say, that was also decided on a similar basis to this. 

37. Then we have the case of Foster v Thomas Cook Group plc, Newcastle-upon-Tyne Cty Ct, 
31/03/2011, which was a decision in Newcastle-upon-Tyne County Court by Deputy District 
Judge Richardson.  This was a case where there were cross-applications and there was an 
attempt to substitute the current defendant, Thomas Cook Group PLC, with Thomas Cook 
Airlines Limited, which again is a very similar situation where someone has sued the travel 
company rather than the airline operator or carrier.  Therefore it is quite a similar case.  Again, 
the judge there had sympathy with the claimant and I have sympathy with the claimant in this 
case as well.  However, it would be wrong to relate back when we are dealing with the 
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Montreal Convention. 
38. All the authorities in this country, and abroad as well, on this interpretation of the Convention 

and the application of the limitation period, which is a substantive one, in the Montreal 
Convention, support the judgment I am making, which is that, unfortunately for the claimant, 
I am going to strike out the claim and, in my judgment, there is only a very, very limited 
pathway open to a claimant in this situation.  I do not want to hypothesise as to what kind of 
cases the door might be open to the claimant in but, in my judgment, it does not apply in a 
case where the claimant has sued the wrong party and has not sued the carrier.  It is more than 
just a simple typographical error; it is a different body.  As I say, I am not going to 
hypothesise, it may be, though, that if it were a simple error with the spelling or something, 
that there might have been grounds to say that it was simple error and that it was the correct 
person that had been sued.  However, I do not know.  That is not the basis of the application 
that has been made, or the basis of the claimant’s submissions.   

39. Therefore, although I think it was mentioned, extreme examples, if you took an extreme 
example what would the Court’s position be?  However, I am not really here to hypothesise; 
I have to deal with this particular case.  Therefore, I am going to strike out the claim on the 
basis of the defendant’s application. 

 
End of Judgment 
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