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DEPUTY DISTRICT JUDGE MURRAY: 
 
Introduction 
 
1. The issue in this case is whether a binding settlement was reached between the parties 

during the course of Stage 2 of the Pre-Action Protocol for Low Value Personal Injury 
Claims in Road Traffic Accidents from 31 July 2013 (“the Protocol”).  The Defendant 
asserts that the claim was settled on 29 June 2020 when it accepted a global offer of 
£2,600 made by the Claimant.  The Claimant initially, in correspondence between the 
parties, asserted that the claim had been settled on that date, but in the sum of £3,970.  At 
the hearing before me the Claimant now asserted that no binding settlement had been 
reached.  
 

2. The central issue is one that has been considered in previous cases at County Court level: 
does the doctrine of mistake have any application in the Protocol process?  As will be 
seen below, there are conflicting judgments on this point. 
 

3. The matter arises out of a road traffic accident which occurred on 5 September 2019 and 
in respect of which there is no dispute that the Defendant is liable to the Claimant.  The 
matter proceeded through Stages 1 and 2 of the Protocol.  Following disagreement 
between the parties as to whether the claim had settled and, if so, for what sum, the 
Claimant issued Stage 3 proceedings using the procedure now found in Practice Direction 
49F.  Deputy District Judge O’Donohue (as then she was) first heard the matter in the 
usual Stage 3 list on 25 November 2022 and gave directions for the filing of evidence as 
to any purported settlement and a lengthier hearing to determine the issues. 

 
4. Following that Order, I have a witness statement from Mohammed Jamil, the Claimant’s 

solicitor, dated 8 December 2022, and a statement from Fern Langton, the Defendant’s 
paralegal, dated 16 December 20221.  The latter statement was apparently not served on 
the Claimant.  Furthermore, the exhibit to Ms Langton’s statement was not filed at court.  
I was provided with the documents during the hearing which consisted entirely of the 
various Stage 2 settlement packs passing between the parties.  Whilst not filed and served 
in accordance with DDJ O’Donohue’s order, I indicated I would permit the Defendant to 
rely upon the same as they were documents common to both parties and essential for the 
resolution of the issues. 

 
5. I am therefore required to determine whether a settlement was reached at Stage 2 and, if 

not, to determine the quantification of damages. 
 

 
The chronology at Stage 2 

 
6. Claimant’s first offer: On 12 May 2020, the Claimant provided the first Stage 2 

Settlement Pack (“S2SP”) seeking damages for PSLA only in the sum of £3,900.  That 
 

1 There was also a statement from Rehana Khatun, the Claimant’s paralegal, contained within the Court 
Proceedings Pack accompanying the claim form.  However, as this was unsigned, I have had no regard to the 
same. 



figure was contained in the Claimant’s portion of the table on page 2 of the S2SP.  On 
page 3, which contains boxes for further comments from the parties, global settlement 
offers, and indications of settlement, no details were completed (save for the Statement 
of Truth).  That is as would be expected in a claimant’s initial offer. 
 

7. Defendant’s first offer: The Defendant responded on 1 June 2020.  Its S2SP contained a 
figure for PSLA of £2,600 on page 2.  Page 3 contained a global offer in the same sum.  
The figure of £2,600 also appears in a box entitled “Agreed settlement”.  No settlement 
had of course been reached at this stage.  That box indicates the amount being offered 
(being the global offer less and interim payment – in this case there was none).  On 
receipt, the Claimant could indicate their response by means of the “Agreement reached” 
question several lines above, which provides for “yes” and “no” tick boxes. 

 
8. Claimant’s second offer: The Claimant replied on 2 June 2020 suggesting a figure for 

PSLA of £3,700 on page 2.  Page 2 also contained the Claimant’s comments on that head 
of loss stating: “Your offer is too low and you have not take into account the most recent 
JSP guidelines” (sic).  Page 3 contained no additional comments.  The global offer and 
“agreed settlement” figure was £3,700.  Neither the “yes” nor “no” boxes were ticked. 

 
9. It can therefore be seen that, aside from the opening offer from the Claimant, the global 

offer and agreed settlement boxes on page 3 of each S2SP were completed by the party 
sending that particular S2SP. 

 
10. Defendant’s second offer: The Defendant responded later the same day, restating its 

position on PSLA at £2,600.  This figure also appeared on page 3. 
 

11. Claimant’s third offer: On 22 June 2020, the Claimant sent a further S2SP reducing his 
position on PSLA to £3,600 on page 2, along with the comments: “Your offer is too low 
and you have not taking into account the most recent JSP guidelines.  This is our final 
attempt to reach an amicable settlement.  Trevor Hibbert v Amanda Lownds (2011)” 
(sic).  The figure of £3,600 was reflected in the global offer and “agreed settlement” 
boxes on the following page. 

 
12. Defendant’s third offer: On 25 June 2020, the Defendant replied and again restated its 

PSLA position as £2,600.  As before, that figure also appears in the global offer and 
“agreed settlement” boxes. 

 
13. Claimant’s fourth offer: Later that day, the Claimant responded.  It appears the 

Claimant’s solicitors realised they had omitted to include a claim for physiotherapy 
charges in the sum of £470.  Rather oddly, they included this by increasing the PSLA 
row amount sought to £3,970.  Within the comments, this was broken down as “PSLA: 
£3,500, Physio £470”. 

 
14.  On page 3, for the first time, the Claimant included comments on the Defendant’s offer 

as follows: “Your offer is unreasonable for multiple 8 months injury, if you do not make 
an offer within the JCG guidelines, we have no option but to litigate.  See documents 
attached in relation to a physio treatment…” (sic). 

 
15. It was quite apparent from page 2 and these comments that the Claimant was rejecting 

the Defendant’s offer of £2,600 (as they had done repeatedly).  However, the Claimant’s 



solicitor omitted to amend the global offer and “agreed settlement” boxes.  As such, these 
continued to contain the figures from the Defendant’s last S2SP - £2,600. 

 
16. Defendant’s ‘acceptance’: On 29 June 2020, the Defendant responded.  It’s S2SP appears 

to be the same as that sent by the Claimant on 25 June 2020 save in the following respects: 
 

(a) Page 1 contains the date of the Defendant’s reply – 29 June 2020. 
 

(b) On page 2, the Defendant’s figure for PSLA, “losses offered to date” and “net value 
of offer to date” have all changed from £2,600 to £3,9702. 

 
(c) On page 3, the “yes” box is ticked to the “agreement reached” question.  The date 

of agreement appears underneath as 29 June 2020.  However, the figures of £2,600 
for the global offer and “agreed settlement” boxes remained unchanged. 

 
17. Thus, the Defendant asserts that it accepted the Claimant’s global offer of £2,600. 

 
18. It is quite apparent that any legal representative who received and reviewed the 

Claimant’s S2SP on 25 June 2020 would have been in no doubt that the Claimant had no 
intention of making an offer of £2,600.  Why would they do so when that was the very 
offer made by the Defendant?  If they had intended to settle the claim for that sum, the 
Claimant would simply have accepted the Defendant’s offer.  Furthermore, the Claimant 
had sought to increase the figures claimed on page 2 (to include the physiotherapy 
charges claim), and had included general comments on the Defendant’s global offer on 
page 3 to the effect that the offer was unreasonable and that the Defendant either needed 
to increase their offer or face litigation.  Why would the Claimant do this if he was 
intending, by a circuitous route, to effectively accept the Defendant’s offer of £2,600? 

 
19. Whilst Mr Field for the Defendant did not concede this point, he sensibly concentrated 

his submissions on the core issue.  In his submission, the doctrine of mistake is of no 
application to the Portal process.  As such, a binding settlement was formed.  Mr Menary, 
counsel for the Claimant, asserted that either the doctrine of mistake did apply or, 
alternatively, the court should adopt the approach of His Honour Judge Davey QC in 
Harris v Browne3 to which I shall return below. 

 
 
Previous cases dealing with mistake in the Protocol 

 
20. It was agreed that there is no binding authority as to whether the doctrine of mistake 

applies to the Protocol.  However, the issue has been considered in a number of decisions 
in the County Court, both at first instance and on appeal. 
 

 
2 This is why the Claimant initially believed the matter had settled for £3,970.  However, this appears to be an 
unusual automatic feature of the online portal rather than a change made by the Defendant.  The mechanism is 
explained at paragraphs 15-19 of the judgment of HHJ Parker in Fitton v Ageas (County Court at Liverpool, 8 
November 2018). 
3 County Court at Bradford, 18 June 2019 



21. In Draper v Newport4, District Judge Baker concluded that the doctrine of mistake was 
of no application to the Protocol.  In that case, the claimant’s solicitor erroneously clicked 
to accept the defendant’s counter-offer, having intended to indicate on the portal platform 
that this was rejected.  She promptly wrote to the defendant’s insurer to point out the 
error.  DJ Baker appears, from paragraphs 4 and 5 of the judgment, to approach to 
interpretation of the Protocol through the prism of the Overriding Objective.  He 
concludes at paragraph 5: 

 
“It seems to me there is a real risk if one imports the common law doctrine of mistake 
into a rules-based scheme such as this, there will come an awful lot of satellite litigation.  
There is a real risk that many statements will be provided on behalf of errant claimants 
and indeed defendants who complain of having pressed button B instead of button A, and 
who is to gainsay that that was not a genuine mistake? Who is to gainsay what is the 
appropriate length of time for them to notify the other side of what the mistake was? Is it 
when they get a complaint from a client an hour later, two hours later, a day later, where 
the supervisor, as there seem to be in these firms these days, does not agree with the view 
taken by the operator and then puts together some form of argument along the lines of 
mistake rather than a failure to properly appreciate what the issues properly were 
between the parties.” 
 

 
22. He concluded that to permit the doctrine of mistake to apply would undermine the 

straightforward and cost-effective process in the Protocol.  The difficult with the analysis 
above however is that this does not reflect the common law doctrine of unliteral mistake.   
A party to a contract who entered into the same on the basis of a unilateral mistake is 
bound by the same unless the other party knew or ought to have known of the mistake at 
the time of the purported acceptance5.  If, at the time the apparent settlement was formed, 
the other party could not be criticised for not having been aware of the mistake, then the 
settlement is binding.  This largely appears to address the concerns raised by District 
Judge Baker. 
 

23. I was referred in the hearing to the decision of His Honour Judge Parker in Fitton v 
Ageas6 on appeal from DDJ Nasser.  The facts of that case are strikingly similar to the 
present case.  HHJ Parker addressed at paragraphs 25-41 whether the doctrine of mistake 
applied to the Protocol and concluded that it did not.  In doing so, the Judge drew a direct 
comparison between the self-contained code of rules which appears in Part 36 of the 
CPR, as did Mr Field in his submissions.  In short, at paragraph 33: “In other words, the 
procedural code trumped the law of contract.”  He concluded that the Protocol was a 
“self-contained code” (paragraph 35).  The same delivered “rough justice on occasion” 
(paragraph 36).  There was good reason for excluding the doctrine of mistake: “because 
of the risk that the objective sought by the protocol is thwarted by disproportionate 
satellite litigation.” 

 
24. HHJ Parker concluded at paragraphs 37-38: 

 
“It is a self-contained code and its operation is to the exclusion of normal principles of 
contract in a way that is similar to the operation of part 36. To find otherwise would 

 
4 County Court at Birkenhead, 3 September 2014 
5 See e.g., Hartog v Colin & Shields [1939] 3 All ER 566 
6 County Court at Liverpool, 8 November 2018 



carry a risk of undermining the certainty, speed and restriction of cost which are all 
elements which the scheme is designed to provide and to render the claim 
disproportionate.” 
 

 
25. However, a different result was reached by HHJ Davey QC in the case of Harris v 

Browne7.  In that case, the claimant’s solicitor had attempted to make a  revised counter-
offer to the defendant, but due to a functional limitation with the online portal process, 
her increased offer as to the individual heads of loss was nevertheless reflected in a global 
sum equal to the defendant’s last offer.  Therefore the result is the same as in the present 
case, though the mechanism for that result is somewhat different.  When sending the said 
offer, and being aware of that limitation, the claimant’s solicitor emailed the defendant’s 
insurer to explain the issue (see paragraph 19).  Nevertheless, the defendant maintained 
a settlement had been reached. 
 

26. At first instance, District Judge Hickinbottom noted that defendant’s argument that “the 
common law has no part in the Protocol and the Portal.  It is stand-alone statutory 
creation akin to CPR 36”.  He concluded that the doctrine of mistake did not apply to the 
“stand-alone arrangement”.  Despite the defendant knowing the claimant had no 
intention to settle as the specific sum, and that the result “may seem unfair”, he concluded 
a settlement was reached within the scope of the Protocol. 

 
27. This decision was overturned on appeal.  The reasoning however is not entirely easy to 

follow.  Having reviewed the previous case law, the Judge concluded that DJ 
Hickinbottom had been correct to find that there was a settlement within the scope of the 
Protocol: 

 
“…the District Judge was right to hold that the Protocol does not allow for reference to 
be made to external data even such as the compelling evidence that the Portal offer, 
which was accepted, was unintended and made by mistake. He was, therefore, right to 
hold that, within the self-contained terms of the operation of the Portal, there was a 
concluded agreement at £6,115.” 

 
28. One might have thought that was an end of the matter.  However, HHJ Davey QC drew 

a distinction from the cases of Draper and Fitton as here the defendant was well aware 
of the mistake given the email (though it does not appear to be expressly addressed in 
those cases whether the other party knew or ought to have known of the mistake).  He 
found that DJ Hickinbottom had erred in failing to consider and apply the Overriding 
Objective.  At paragraph 80 he stated: 
 
“[Counsel for the defendant] was constrained to accept that the logic of his argument 
meant that no matter how objectively unfair to one party a set of circumstances was 
which resulted in an apparent agreement being concluded within the Protocol, the very 
fact that what was happening was all happening within the Protocol by definition meant 
that the outcome would be “just” within the meaning of the Overriding Objective. I 
cannot accept that. Rough justice there may be but, on a continuum of roughness, moving 
through rougher justice and roughest justice, there must eventually come a point where 

 
7 County Court at Bradford, 18 June 2019 



the justice is so rough that it becomes injustice - and that point, in my view, has been 
reached on the unique facts of this particular case.” 
 

29.  This led to his ultimate conclusion at paragraph 85: 
 
“I am absolutely not attempting to lay down any principle in this case. I simply deal with 
it on its own unique facts. In my judgment, on the unique facts of this case, the Overriding 
Objective demands that external data can, and should, be considered when deciding if 
the Overriding Objective has been fulfilled. When it is, in particular the Defendant's 
knowledge of the Claimant's mistake before purporting to accept the Claimant's offer, 
armed with which knowledge they sought to take advantage of the Claimant in 
circumstances which they must have known were unconscionable, then dealing with the 
case justly requires a finding that the agreement apparently reached in this case cannot 
be allowed to conclude the action at Stage 2.” 
 

30. Having found that, properly applying the Protocol, a binding settlement was reached, the 
Judge then found that the Overriding Objective demanded that the Protocol as interpreted 
be somehow disregarded or altered to permit the fair result. 
 

31. The defendant sought permission to appeal to the Court of Appeal.  This was refused by 
McCombe LJ, noting that the result avoided “what would obviously be a monstrous 
injustice”.8 

 
 
The comparison with Part 36 

 
32. The repeated comparisons within the above cases to the Part 36 regime are apt.  CPR rule 

36.1(1) states: “This Part contains a self-contained procedural code about offers to settle 
made pursuant to the procedure set out in this Part (“Part 36 offers”).”  But what does 
it mean to say the rules are a self-contained code? 
 

33. The most obvious example of this being demonstrated is the Court of Appeal’s judgment 
in Gibbon v Manchester City Council [2010] EWCA Civ 726.  Whereas at common law, 
a counter-offer or rejection of an offer renders the original offer no longer open to 
acceptance, this stands in contrast to Part 36.  CPR rule 36.11(2) states that a Part 36 offer 
may be accepted at any time (whether or not the offeree has subsequently made a different 
offer), unless it has already been withdrawn. 

 
34. The Court of Appeal held there was no basis for importing the common law of contract 

into Part 36’s self-contained code such that the effect of CPR rule 36.11(2) was 
undermined.  In short, the self-contained code ousted the common law as the latter was 
inconsistent with the former. 

 
35. But what then of the doctrine of mistake?  CPR Part 36 never mentions either the doctrine 

itself, or even includes the word mistake.  There is a mechanism was seeking clarification 
of offers within 7 days of the same being made (CPR rule 36.8).  There is a mechanism 
for withdrawing or changing the terms of an offer (CPR rules 36.9-10).  This includes at 

 
8 I remind myself that a decision refusing permission to appeal is not an authority. 



CPR rule 36.10(3) a power for the court to give permission to vary or withdraw an offer 
even after acceptance if there has been a change of circumstances that make it in the 
interests of justice to give permission.  Yet there is no reference to the unilateral mistake 
of one party. 

 
36. In the recent case of O’Grady v B15 Group Limited9, Master Thornett concluded that the 

common law doctrine of mistake did apply to the Part 36 regime.  The defendant’s 
submissions in the case mirror those here: “The Defendant's position therefore is that 
Part 36 is both the starting and end point, being a self-contained code. There is no basis 
anywhere in Part 36, or otherwise generally in the CPR by way of cross-reference, for 
example by reference to the Overriding Objective, for importing into Part 36 the feature 
of an offer having been made by mistake. The application of a strict approach being 
applied once an offer has been made facilitates certainty and consistency in the operation 
of a Rule that is deliberately intended to codify and simplify the resolution of disputes. 
Seen in this way, cases initially focusing upon the interpretation of offers, even if Part 36 
offers, have no true bearing on the workings of Part 36 itself and whether it is capable 
of incorporating the doctrine of mistake.” 

 
37. The Master reviewed the case law (including those referred to above in relation to the 

Protocol) and said of Gibbon at paragraph 17: 
 

“I see no conflict between the observation … that Part 36 is a code that can and should 
be applied without reference to common law rules "save where that was clearly intended" 
and acceptance earlier within the paragraph that general contractual principles 
nonetheless still "underpin" Part 36. The point is that Part 36 does not incorporate "all 
the rules governing the formation of contracts" but is nonetheless compatible with them 
in the absence either of express exclusion, express inclusion or direct contradiction.” 

 
38. Having reviewed the Court of Appeal’s judgment in the case of Flynn v Scougall [2004] 

EWCA Civ 873, the Master commented at paragraph 24: “The Court of Appeal's 
acknowledgment of the application of the Overriding Objective to the construction of 
Part 36 in Flynn provides yet further illustration that Part 36 is not quite as hermetically 
sealed a process as the Defendant submits”. 
 

39. He thus concluded: 
 

“I am satisfied that the doctrine of common law mistake can apply to a Part 36 offer in 
circumstances where a clear and obvious mistake has been made and this is appreciated 
by the Part 36 offeree at the point of acceptance. Authority is entirely in support with the 
application of the doctrine. Nothing about Part 36 being a self-contained code excludes 
it. On the particular facts of this case, it is entirely compatible with a procedural code 
that is intended to have clear and binding effect but not at the expense of obvious injustice 
and the Overriding Objective still has application.” 

 
40. Therefore the question in the present case is not whether the Protocol is a self-contained 

code.  It is, just as is CPR Part 36.  The question is whether that means the doctrine of 
mistake applies.  As in O’Grady above, this involves considering whether the same is 

 
9 [2022] EWHC 67 (QB) 



consistent with the Protocol and the Overriding Objective, notwithstanding the absence 
of reference to the same in the Protocol. 
 
 
 

The Protocol 
 
41. In the hearing I asked Mr Field to identify the provisions he contended either ousted the 

doctrine of mistake, or that were inconsistent with it.  Despite the repeated requests to do 
so, Mr Field declined to take me through the mechanics of the Protocol or to identify 
specific provisions (save a passing reference to paragraph 7.64 which deals only with the 
procedure when the parties have failed to reach agreement a stage 2 and the claimant 
wishes to proceed to stage 3).  I have nevertheless found it necessary to do so. 
 

42. Once the claim has passed from stage 1 to stage 2, the initial S2SP is prepared by the 
claimant’s legal representatives in accordance with paragraphs 7.32-34.  The defendant 
the considers the same and must either accept the claimant’s initial offer or make a 
counter-offer in accordance with paragraphs 7.38-7.45.  Of note, paragraph 7.41 states: 
“When making a counter-offer the defendant must propose an amount for each head of 
damage and may, in addition, make an offer that is higher than the total of the amounts 
proposed for all heads of damage.”  That is provided for in the global offer box as 
described above. 

 
43. The only reference to the claimant’s role in respect of a counter-offer is at paragraph 7.43 

which states: “On receipt of a counter-offer from the defendant the claimant has until the 
end of the total consideration period or the further consideration period to accept or 
decline the counter offer.”  This is odd for two reasons: 

 
(a) There is no express reference to a claimant being permitted to make further offers – 

only to accept or decline the counter-offer.  It is clear however from paragraph 7.37 
that the consideration period is for “any further negotiation between the parties”, 
and therefore the online portal permits an ongoing exchange of offers as occurred in 
this case. 
 

(b) There is no reference to a claimant being able to make a global offer which is lower 
than the total of the proposed amounts for all heads of damage. 

 
44. In each of these cases, the parties are in agreement that the Protocol permits those actions, 

even though there is no reference to them.  The Defendant itself bases its argument on 
the existence of a global offer from the Claimant on 25 June 2020 of £2,600.  Yet if the 
Protocol were construed to exclude anything not expressly mentioned, there could be no 
such offer – paragraph 7.43 only permits such an offer from a defendant. 

 
45. Settlement is discussed in paragraphs 7.47-62.  None of these paragraphs touches upon 

the issue of mistake.  In my judgment, there is nothing which expressly invokes the 
doctrine of consent.  Equally however, there is nothing which either expressly ousts or is 
inconsistent with the doctrine. 

 



The Overriding Objective 
 
46. The Overriding Objective is to deal with cases justly and at proportionate cost.  The role 

of the Overriding Objective is set out in CPR rule 1.2.  When exercising any power or 
interpreting any rule (subject to exceptions which do not apply here), the court “must 
seek to give effect to the overriding objective”.  The Overriding Objective does not, of 
itself, provide a power to the court to do something which is contrary to the rules properly 
interpreted.  It instead requires the court to interpret the rules, insofar as is possible, to 
give effect to it. 
 

47. How is the Overriding Objective given effect by the competing interpretations of the 
Protocol proffered by the parties? 

 
48. The Defendant’s interpretation, ousting any role for the doctrine of mistake, seeks to 

promote the cost-efficient, speedy and simple system for the resolution of low value 
personal injury claims addressed by the Protocol.  The Defendant contends, as defendants 
have done in the cases referred to above, that to allow for the doctrine of mistake would 
undermine the certainty of the Protocol, and would risk giving risk to satellite litigation. 

 
49. Conversely, the Claimant’s interpretation seeks to ensure that the parties are only held to 

settlements reached without a mistake by one party which is apparent to or ought to be 
apparent to the other party.  In short, it seeks to avoid erroneous, even perverse results 
being reached, by simple clerical or other errors. 

 
 
Does the doctrine of mistake apply in the Protocol? 

 
50. In my judgment, recognising that I reach a result contrary to that in Draper and Fitton, 

the doctrine of unilateral mistake does apply in the Protocol.  I am of the view that to 
conclude otherwise would give rise to the risk of perverse and wholly unfair results which 
would undermine rather than give effect to the Overriding Objective. 
 

51. Take a simple example.  The parties to a claim at stage 2 have been exchanging offers in 
a case in which general damages for PSLA are the only head of loss.  The claimant has 
made offers starting at £5,000, but has steadily reduced to a figure of £3,000.  The 
defendant began with an offer of £1,400, and has increased to £2,200.  Following a 
further offer of £2,700 from the claimant, the defendant’s representative attempts to send 
a counter-offer of £2,400.  However, due to mistyping the number, they instead send an 
offer of £24,000.  The claimant immediately accepts. 

 
52. It is apparent to all that the defendant had no intention to make such an offer.  Yet, absent 

the doctrine of mistake (or the approach in Harris to which I will return below), the 
defendant must pay £24,000.  How does this promote the Overriding Objective?  A 
clearly unjust result would be reached.  Does the saving in court time in dealing with any 
dispute that arises, or any of the other factors in CPR rule 1.1 tip the balance against that 
conclusion?  In my judgment it does not. 

 



53. In the above example, the defendant mistyped merely one additional zero.  On the 
Defendant’s interpretation in this case, it would matter not if the mistakenly typed offer 
had instead been £240,000, or £2,400,000. 

 
54. There is superficial attraction in the Defendant’s warning of satellite litigation.  However, 

as explained above, the doctrine of mistake does not provide any respite for errors that 
are not known to the other party, and for which ignorance they cannot be criticised.  It is 
only effective in those cases where the other party knows or ought to know of the error.   

 
55. If a claimant has rejected an offer multiple times, but then mistakenly accepts the same 

without any commentary to make clear this was not their intention, they will be bound.  
A party may relent and accept an offer which they have rejected on many occasions for 
many reasons.  The other party is not required to consider possible motives for doing so.  
Simply put, if it is not obvious to the objective onlooker that an error has been made – 
and that assessment is made at the time of the purported settlement and not with any later 
information or development – then the settlement stands regardless of the error. 

 
56. The doctrine of mistake only aids in those cases where the other side is, in effect, seeking 

improperly to take advantage of the error.  In such cases, there ought not to be any need 
for court time to be spent resolving the issue – it would be or ought to be obvious.  
However, if there is court time spent on satellite litigation to resolve the issue, it is at the 
making of the party seeking to improperly take advantage of the mistake.10 

 
57. Could the same result not be reached by adopting the approach of HHJ Davey QC in 

Harris rather than by the use of the doctrine of mistake?  In my judgment it cannot.  With 
respect to the Judge, the Overriding Objective does not provide a power to take a step 
which is contrary to the rules as properly interpreted.  If, properly interpreted, the 
Protocol does not permit reference to the doctrine of mistake, as the Judge held, and if 
there is no other mechanism within the Protocol for setting aside the settlement (none 
being found to exist), the Overriding Objective offers no further power. 

 
58. In my judgment, the correct approach is to interpret the rules (including here the Protocol) 

to give effect to the Overriding Objective as required by CPR rule 1.2.  Adopting the 
same approach as Master Thornett in relation to Part 36, I find that there is nothing in the 
Protocol which is inconsistent with the doctrine of mistake applying and, further, its 
application gives effect to the Overriding Objective. 

 
Application to this case 

 
59. The application of the doctrine to this case is entirely straightforward.  As I said at the 

outset, it would have been obvious to any legal representative receiving the Claimant’s 
S2SP on 25 June 2020 that an error had been made.  This is squarely within the scope of 
the doctrine of unilateral mistake.  There is therefore no binding settlement and the matter 
must be the subject of an assessment using the stage 3 procedure. 

 
 

 
10 Just as was reflected in the Reasons of McCombe LJ in refusing permission to appeal in Harris. 



Alternative approach 
 
60. If I am wrong as to my conclusions above I would, in the alternative, adopt the approach 

of HHJ Davey QC in Harris.  It seems to me that, to do otherwise, would not be to further 
the Overriding Objective.  My balancing of the CPR rule 1.1 factors is the same in 
adopting that approach as appears above and reaches the same conclusion. 

 
Assessment 
 
61. Given the complexity of the issues above I reserved judgment.  However, I invited both 

parties to make submissions on the quantification of the claim for me to consider de bene 
esse such that, in the event I found there was no binding settlement, I could deal with all 
issues within this judgment.  I do so now. 

 
General damages for PSLA 
 
62. I have considered the report of Dr Syed which followed an examination on 6 January 

2020, some 4 months post-accident.  The report details, in summary, the following 
injuries: 

 
(a) Pain and stiffness in the neck – prognosis: 7 months 

 
(b) Pain and stiffness in the back against a background of pre-existing symptoms which 

were aggravated by the accident – prognosis: 8 months (to pre-accident status) 
 

(c) Pain and stiffness in left leg with associated shivering – prognosis: 8 months 
 

(d) Pain and stiffness in the left knee – prognosis: 8 months 
 

(e) Fear of travel – prognosis: 7 months 
 

63. I note that the Claimant underwent a course of physiotherapy between 14 December 2019 
and 15 February 2020.  I note the effects on his employment and on his home life, 
including his leisure activities. 
 

64. Mr Menary contended that the injuries to the Claimant’s neck and lower back taken 
together would merit an award of around £3,200.  Taking account of the other injuries, 
he contends for an award of £4,000. 

 
65. Mr Field contended that an appropriate figure would be £3,700. 

 
66. Taking into account the above, and the Judicial College Guidelines, I am of the opinion 

that Mr Menary is correct to suggest a figure of £3,200 for the neck and back injuries.  I 
differ slightly in the degree to which this should be “uplifted” to take account of the other 
injuries.  In my view, taking account of the totality of the injuries, the appropriate figure 
for general damages for PSLA is £3,900. 



Medical expenses 
 

67. The Claimant seeks £470 for physiotherapy treatment as set out in the invoice from Speed 
Medical.  The Defendant submits I should disallow the claims for an initial assessment 
of £60 and a discharge report of £50. 
 

68. I award £470 as claimed.  The defendant has failed to raise any issues with the claim for 
physiotherapy on the Court Proceedings Pack Part A.  Further, there is no basis to 
disallow the initial assessment.  Unusually I have been provided with the discharge report 
and see no reason to disallow the charge for the same. 

 
 
Conclusion 

 
69. I am grateful to both advocates for their assistance in relation to this issue.  Following 

the provision of this judgment in draft, the advocates were able to agree an order giving 
effect to the judgment.  As such, this judgment will be handed down formally, and the 
attendance of the parties is excused. 
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